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The feelings of a son towards a revered parent naturally seek to 
display themselves in the unrestrained intercourse of private life ; 
but shrink with a sensibility^ which is almost instinctive, from the 
public gaze. 

Neither, perhaps, would the world be willing to trust the par- 
tiality of a son, if he ventured to expatiate, in the warmth of his 
attachment, on a father's virtues. 

Therefore, in what concerns myself, I will be brief 

And I leave to others the task, — otherwise how gratif3dng to me ! 
— of doing justice to a character, the excellence of which, whether 
as it regards the performance of public duties, or the exercise of 
the graces and charities which throw a charm around domestic 
society, is most appreciated by those who know it best. 

A full idea of my own obligations it is utterly impossible for me 
to convey. 

To my father I am indebted for proofs of affection innumerable: 

for ceaseless acts of kindness from earliest infancy to the present 

moment: for whatever, under Providence, it is my lot to possess 

of earthly comfort and competence. 
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DEDICATION. 

Can I then ever hope to make any adequate return ? — None, 
of the same kind, or in the same measure. 

But I am myself a parent. Therefore I may be permitted to 
observe, there is one mode of a son's evincing his gratitude to a 
father, which is equally delightful for the father to receive, as for 
the son to pay. It is, by a son's labouring diligently and faith- 
fully to discharge the duties of the situation, be it what it may, to 
which the fond partiality of a parent has raised him, and thus 
studying to justify his preference. By God's help that will I strive 
to do. 

And I herewith dedicate to my father one proof of my diligence, 
in addition to those previous humble testimonies of my desire to 
be useful in my generation, after my power, which I have already 
placed in his hands. 

May my father's blessing be with me, 

JAMES THOMAS LAW. 

LkhJUld, July 6, 183J. 



PREFACE. 



An impression has gone abroad^ and is entertained by 
many persons of liberal education, who might be ex* 
pected to know better, that there is some mystery in 
our ecclesiastical proceedings : and that when a suitor 
once enters the walls of a Consistory Court, he becomes, 
as it were, fast bound there by chains, from which he 
cannot free himself: and is ultimately saddled with 
expenses, 

Quas dixere Chaos : rudis, indigestaque moles ; 
Nee quicquam nisi pondus ; 

imposed, as they ima^e, according to the caprice of a 

merciless proctor, subject to* no control. 

Such an erroneous supposition ought by all means to 

be removed. And the only effectual mode of doing so 

appears to be, by lajdng before the pubUc a clear and 

faithful exposition of the proceedings in our Ecclesiastical 

Courts, from the commencement to the termination of a 

suit : and thus proving, that the charge of mystery as 

well as that of irresponsibility are unfounded, a mere 

igmsfatuus conjured up by the designing, to mislead the 

ignorant. 

It is unfortunate for us that something of this kind 
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PREFACE. 

had not been done long since. For in truth, till within 
the last few years, when our valuable ecclesiastical 
reports began to be published, there was no modem 
work giving information to the pubUc on ecclesiastical 
matters : the learning of the profession seeming to be 
locked up in a dead language, or rendered forbidding by 
its confinement to dusty tomes of antique form and dingy 
hue, which might, to all appearance, have slept upon their 
shelves since the days of the Aldi and the Elzevirs. 

Considering that to these circumstances may be at- 
tributed a portion at least of the odium under which 
the Ecclesiastical Courts labour, my first object in the 
present publication has been to remove, ^^ qumtum in me 
««#,** the vague idea of mystery which I have noticed 
to eixist against the ecclesiastical law and its professors. 

'My second object has been to place in the bands of 
the junior members of the profession a work on the 
forms of our Courts, of moderate dimensions, clean and 
readable at least, which the present old books of practice 
can scarcely pretend to be. Not proposing to myself 
to convey curious information to learned advocates or 
proctors of eminence ; nor to introduce firesh customs 
and modem innovations, according to the reform mania 
which is now spreading like the cholera morbus : but 
'dUfily to exhibit a faithfol delineation of the established 
fundamental rules of practice, which have received the 
Sanction of our fathers and our fore&thers, in those 
^^Ays when giants, compared with us, lived upon the 
' earth. 

' >'* My third object has been in some degree to counteract, 
<':uif*quicqmd sive atdnds, sive arte, vaUo^ — the reproach 
of wilful ignorance which has been cast upon the chan- 
cellors of provincial courts, and their principal surrogates. 
6 



PREFACB. 

Though after all I am aware> that a heavy load of 
responsibility must rest upon our shoulders, which I 
cannot attempt to remove. 

Should it create surprise in any quarter that I havQ 
ventured to undertake so arduous a task, I beg to offer 
the followfaig statement as an explanation and apology » 

When the late Bishop of Lichfield and Coventry, l^af } 
Comwallis, conferred upon me the Chancellorship of bi$ 
Diocese, I found the business of the Court conducted by 
an experiaiced principal surrogate^ and by an admirable 
deputy registrar. Under such circumstances, had it not 
been for my anxious desire to avoid making any office a 
sinecure, I should scarcely have thought it desirable )t9 
interfere with the then existing arrangements* And 
when I did take upon myself the active discharge of the 
business of the Court, the vast experience and intense 
application of the deputy registrar caused matters to . be 
so regularly conducted, and so clearly exhibited before 
me, that I scarcely felt any weight of responsibility, or 
the necessity for much exertion. But it pleased Almigfaity 
God in his inscrutable providence to terminate the 
valuable life of the deputy registrar with awftil sudden- 
ness ; and I found myself all at once left at the head r of 
the Consistory Court of Lichfield, (as some other chan- 
cellors have foimd themselves at the head of mwh 
superior law courts), without that experience or know- 
ledge which was desirable. I could not^ with propriety, 
suffer myself to be influenced by the opinion of any one 
of the acting practitioners ; for however able, and however 
honourable they were, each had his own client's interest 
to advocate : and time alone could give to a new deputy 
registrar the weight and general information of his pre- 
decessor. 
7 
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Therefore I felt^ that a sense of public duty rendered 
it imperative upon me to spare no pains to qualify 
myself for the discharge of the important duties which 
altered circumstances had thus devolved upon me. 

To decide a cause^ when it came to a final hearing, 
was not the main difficulty : but how properly to direct, 
and urge forward a suit in its various stages from the 
commencement ; and how to guard against and check 
unnecessary and vexatious delays. On all such matters 
I found that the highest authority was Oughton's Ordo 
Judiciorum. But his work was comprised in two quarto 
volumes of an appearance and dimensions formidable 
even to a student, much more to the generality of 
readers^ I had, therefore^ before me the alternative of 
either submitting to remain uninformed on matters useful 
and important to be known, or of acquiring the necessary 
information at the expence of much time and labour. 
I adopted the latter alternative ; and I farther deter- 
mined to endeavour, if I could not make my studies 
productive of benefit to others, and lighten for them a 
burden which I had felt from experience to be oppres- 
sive, by publishing a translation of Oughton*s Ordo, with 
copious notes and references, indexes and appendices. 

Half my task is now complete : and it forms a work 
of itself. I therefore publish it separately. And I am 
constrained to add, that this first branch of the under- 
taking has engaged such a considerable portion of my 
time, and interfered so much with other necessary avo- 
cations, that I can scarcely suffer myself to look forward 
with any confidence to the completion of the work : — 
at least not at present. 

However, according to the opinion of some persons, 

who esteem themselves of high authority, the opportu- 
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PR£FAGB. 

nity of proceeding will never be afforded me ; inasmuch 
as they imagine the ecclesiastical laws to be so radically 
bad, and their administration so totally corrupt, that an 
immediate reformation must be effectuated in the whole 
system, if indeed any thing short of a total extermination 
of the ecclesiastical courts will suffice. 

May I be allowed, with all humility, to observe, I have 
come to a different conclusion. As far as my experience 
leads me, I would venture to suggest, that the £a.ult, if 
there be any considerable fault, is not in the ecclesias- 
tical laws themselves. It may be, that instances of mal- 
administration have occurred : but I question wheth^ 
they are frequent : and whatever was the case formerly^ 
surely few will be found to deny, that the practitioners 
in the ecclesiastical courts are now, for the most part, 
gentlemen of education, of knowledge, and of honour :— 
of such education, knowledge, and honour, as afford a 
pledge of their efficient discharge of their professional 
duties. 

It dnce befel me to be a suitor in the Court of King's 
Bench, touching a matter of some importance ^ I placed 
myself in the hands of a most able and upright solicitor ; 
and had for my counsel Sir James Scarlett, then attomeyr 
general; Sir N. C. Tindal, then solicitor-general, i^ow 
lord chief justice of the Common Pleas; Sir James 
Parke, now one of the judges of the Court of King^s 
Bench; Sir Herbert Jenner, now king's advocate-general; 
and Mr. Preston, the talented author of many excellent 

^ ■» ■ I m» m ■ — .^ ■! ^ ^ . ■■■■■■■■ ■ III ■,»■»■■■ ■■■■.■■■■■ m^, iM.! .■■■. ■■»■ I m m ■■■■.■■■■■■■i n ^* 

' It is my intention to publish a report of the case, with reference 
solely to the point of law, after such an interval of time, as to make it 
apparent I am influenced by no motive but the desire of conveying 
information to the public on an important ecclesiastical question, which 
requires elucidation. 
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PREFAGB. 

"works on conveyancing. Every advantage which the 
pre-eminent legal attainments of these gentlemen could 
afford was exerted in my behalf: the judges seemed 
anxious to render such facilities as were compatible with 
the «nds of justice : and I watched over, and urged for- 
ward each step in the proceedings with unwearied assi- 
^ty. Notwithstanding, weeks and months rolled by ; 
and the important point of law was not decided at last 
An archdeacon was a suitor at the same time with myself 
in the same illustrious court. I found him there, and I 
left him there. But not before I learnt that he was 
worn out by the charges, and his solicitor worn down 
by the fatigue of his attendance. 

On the whole, when I returned to Lichfield, I had 
imbibed the indelible impression, that though our eccle- 
siastical courts might be called procrastinating, they did 
not form a solitary exception : though they might be 
deemed expensive, other courts high in the public favour, 
full as well understood the argumentum ad crumenam. 
In fact, I have never thought really ill of our ecclesias- 
tical proceedings since. 

As Oughton's Prolegomena states fully the plan and 
contents of this work, I shall not detain the reader by 
any observations on that head. And I only further 
remark, that should this translation prove in any way 
useful to the junior members of the profession, I shall 
feel myself amply compensated for the labour bestowed 
upon it. At all events, I may be permitted to indulge the 
gratifying reflection, that I have spared no pains to supply 
a manifest deficiency, and to remove from the public 
mind a groundless prejudice. And if I have failed, I 
trust that some one will undertake to do effectually 
that which I have laboured to do zealously. 
10 
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This work will be found to contain the whole of 
Oughton, from page 1, to the conclusion of the first 
part ; nearly the whole of the three first parts of Conset, 
from page 1 to page 176 ; a compendium of whatever 
is immediately applicable to the subject in AylilFe^l^ 
Parergon ; together with frequent references to Gibson^ 
Arthur Browne^ Cockbum^ and Burn ; so that it may 
be said to embody the substance of what has been 
written on the formularies of the ecclesiastical law by 
the most eminent preceding writers. 
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Engaged, from early youth, in attending to the practical branches 
of the ecclesiastical-civil law ; and employed, more especially, in 
those causes which came under the cognizance of the supreme 
Court of Delegates ; it has, for a series of years, been my constant 
habit carefully to select, and sedulously to preserve, reports of all 
important cases which occurred: in order that, by comparing 
together the varying forms and different modes of proceeding 
which were adopted by canonists and civilians, I might be enabled 
to reduce the ecclesiastical-civil law to a regular system, with 
prescribed formularies. Hoping thus to gratify the curious 
searcher after theorems in this branch of science; at the same 
time that the investigator of the forms and rules of ecclesiastical- 
civil law, which have received the stamp of judicial authority, 
might, by means of the examples here adduced, be enabled to 
come to such definite conclusions (where definite conclusions are 
attainable,) as would satisfy his inquiries on all matters of this 
nature ; however, in other respects, the work may fall short of his 
expectations. Sedulously and unremittingly I have laboured to 
effect this object, hitherto unattempted by any one, in such a way 
as to merit the public approval. And, with that view, I have 
reduced to order a multifarious mass of manuscripts, collected 
from all quarters, and all sources, public as well as private ; in- 
cluding in the number not only various records from our own 
archives and registry, but also the Cottonian papers, and other 
documents long buried in obscurity. More especially the rare 
and most valuable treasures in the Harleian library; a library 
13 
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which may be called the Encyclopaedia of literature ; and which 
rivals the once far famed collection of Ptolemy. No sooner was 
permission given me to inspect its stores, and to examine the 
accumulated monuments of antiquity which it contained, than I 
was struck with astonishment at the value of the precious gems 
thus laid opeR before me, and which could no where else be 
found ! At the same time that I exulted at the thought, that you, 
most munificent and respected lord, my lord of Oxford and Mor- 
timer, was the renowned treasurer of this literary wealth : — you, 
who, from the amplitude of your soul, are led to dedicate all your 
possessions freely to the public good: — you, most noble and 
excellent sir, who, yourself learned, are the honoured guardian 
and patron of learning. With the assistance of these valuable 
materials, which with great toil, and at a heavy expence, I col- 
lected, arranged, and methodized, my work was at length com- 
pleted, and prepared for the press. 

Its title ran thus, 

^^ Judicial processes in the English ecclesiastical-civil courts, 
with the exact formularies used therein, diligently collected, faith- 
fully expressed, and disposed in convenient order/* 

That my humble efforts met with favour and acceptance from 
the most celebrated judicial characters then living, civilians as 
well as canonists, was made manifest by ^e very gratifying and 
satis&ctory testimony which they bore to the undertaking,^ by 
signing with their own hands the subjoined certificate : 

''We, the undersigned, consider this work to be accurately 
written, and calculated to be of great use, and we do conscien-* 
tiously recommend it. 



Archbishops, 


N. Duresme. 


W. Oxon. 


Tho. Cantiiar. 


Jon. Winton. 


Jo. Bangor. 


Jo. Ebor. 


Thos. Roffen. 


W. CarlioL 




Gi. Sarum. 


Geo. Bath and Well. 


Lord High Chancellor. 


H. Herefordens. 


W. Lincoln. 


Harcourt. 


Jo. Lich. and Cov. 


Jo. Landivens. 




J. Eliensis. 


Ofsp. Exon. 


Bishops. 


Ric Petriburg. 


W. Cestriens. 


H. London. 


Edw. Gloucester. 


C. Norwich. 
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Bishops. 
W. Asaphensis. 
Tho. Cicestrensis. 
P. Menevensis. 
Job. Bristol, C. P. S. 

Judges of the Court of 

Kmg^s Bench, 
T. Parker. 
John PowelL 
Littleton Powys. 
R. Eyre. 



R. Tracy. 
Robert Dormer. 



Barons of the Court of 

Exchequer, 
Edw. Ward. 
Tho. Bury. 
Ro. Ptice. 
J. LoyeU. 



Judges of the Court of 

Common Pleas. 
Trevor. 
J. Blencowe. 



Judges and Doctors qf 
the Courts Eccksiastl' 
ccd and Civil. 

J. Bottesworth. 

€. Hedges. 

Nath. Lloyd* 

Hen. Newton. 

R. Pagitt. 



Jo. Harwood. 
W. Clements. 
W.King. 
Tho. Ayloffe. 
J. Exton. 
C. Hemott. 
Hen. Raynes. 
R.Wood, 
Hum. Henchman^ 
G. Paul. 
Car. Pinfold. 
H. Penrice. 
Tho. Paske. 
W. Phipps. 
Gul. Strahan. 
John Audley. 
Ed. Kinaston. 
Joannes Andrew." 



Thus far the work prospered in my hands. 

Butf alas ! in one inauspicious night the greatest part of it was 
destroyed by fire, together with the printing-office in which it was 
deposited ! 

Nevertheless, being endowed with an ardent disposition, and 
gifted with sufficient tenacity of purpose, I did not give way to 
despair, but recommenced the labour of compilation, and under** 
went, a second time, the necessary expence of procuring materials. 
What was lost, I restored, as far as I was able. And carefully 
assorting again, and re-digesting, the decrees, and laws, and cus- 
toms of our courts, both those of ancient times, as also those which 
prevail in modern practice, which I found confusedly heaped 
together, without any regard to arrangement or system, I strove 
to elicit therefrom important general axioms, and to lay down 
rules of acknowledged truth, to govern our proceedings. I dili- 
gently investigated, and again and again carefully read over, the 
forms and regulations adopted in our courts. Nor did I cease to 
peruse the manuscript tract composed A.D. 1696, by Francis 
Clarke, one of the proctors of the Arches Court, till I made 
myself master of its contents. Whence I became convinced, that 
the posthumous edition of that work, first printed, without due 
15 
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consideration, in Ireland, was altogether confused, obscure, and 
mutilated. And that the reprint, in London, retained and imitated 
with perverse ingenuity all the imperfections of the former edition, 
adding thereto many others peculiarly its own. The probable 
reason of which was, that some copies were taken in writing &om 
the original manuscript of the author, and others again from them, 
till, by means of the multiplicity of the transcripts, multiplied 
mistakes crept in, partly through ignorance, partly from neglect. 
And, from one or other of these copies, thus carelessly transcribed, 
and not faithfully collated with the original, spurious editions 
found their way into circulation. 

An accurate inspection of the manuscripts confirmed me in this 
idea. For I perceived, that certain words, and lines, and parts 
or clauses of sentences, which the author had placed by them- 
selves, or had inserted in the margin, or had attached to fly leaves, 
were by the transcriber passed over unnoticed, as he proceeded 
rapidly forward with his work. But, afterwards, when he became 
aware of bis mistakes by collating his transcript with the original, 
he corrected the errors, by placing in the margin the words or 
clauses which he had previously omitted ; without, however, an 
asterisk, or any other mark, signifying to what portion of the sen- 
tence the insertion belonged, or whether it was to be kept separate 
as a note. Which accounts for the various blunders made by the 
Irish editor, who appears to have been but little, or not at all, 
versed in the practice of our ecclesiastical courts : and explains 
why, in such numerous instances, he inserted the marginal refer- 
ences in their wrong places. To transplant these words and 
clauses back again, from the furrows into which they have been 
promiscuously thrown, without any attention to locality, into their 
proper beds, and thoroughly to root out other noxious errors, 
would be a work of great difficulty. In truth, it would be neces- 
sary to break up afresh, and re-till the whole ground, as the only 
means of securing an abundant harvest of genuine fruit. 

Words and sentences are often so preposterously jumbled toge- 
ther, and huddled into places not their own, that the sense of 
whole pages is either entirely altered, or very much confused, so 
as to bafSe the understanding. Whilst the total omission of 
16 
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clauses, where they should have been inserted : their juxtarposition, 
where they should have been separated: the mistake of the 
plaintiff's name for the defendant's : together with every other 
imaginable description of error, with which almost every second 
line is full to overflowing, tends to generate in the reader's mind 
a corresponding cloudiness. To which we must further add, the 
insui&ciency of the index, caused by its paucity of words, and 
poverty of matter, the effect of indolence in its composition. Not 
even the notices of the chapters, or titles referred to, are correct. 
And where the gnomon is seen, to guide, as might be hoped, to 
some fixed place of reference or parallel passage, it is involved in 
so delusive and shadowy a light, as to elude our observation, and 
points to vacancy- Overwhelmed by this last deception, the 
reader is left without hope in the very abyss of his difficulties, 
destitute of every means of satisfying his inquiries. In vain he 
turns the leaves over and over again, with fruitless toil ; till, at 
length, in disgust, he escapes from the labyrinth by throwing the 
book aside ; for even the chapters are almost all misplaced, order 
being scarcely ever attended to, or rather being ridiculed, and set 
at open defiance. 

But, to return to my own work, upon which the fire had made 
such dreadfiil ravages. Behold it at length restored ; and pre- 
pared, by its publication, to redeem the pledge so kindly made in 
its behalf by its illustrious sponsors. It comes forth, however, 
under a different title ; from my desire to assimilate it to a beau- 
tiful treatise published at Cologne, in the year 1570, by Maranta, 
a most illustrious advocate of Venosa. The title adopted by that 
learned writer is, " De ordine judiciorum," (Concerning the order 
or forms of judicial proceedings.) And in the 3d and 21st sections 
of his preface, he thus explains the meaning of the terms : " Ordo" 
is the form or method of legal proceedings, without an attention 
to which no step can be taken correctly ; and " Judicium" is the 
comer stone on which all legal knowledge depends; evidently, 
therefore, requiring to be fixed with the. greatest precision. 

Relying on the force of these positions, I have given to my 
work on the same subject, composed with care to the best of my 
poor ability, a similar title, styling it, " Ordinem Judiciorum, seu 
17 a 
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methodum procedendi in negotiis et litibus in foro nostro Eccle- 
aiastico Civili/' L e. The rule of judicial proceedings, or the mode 
of conducting suits, and other businesses in our ecclesiastical 
courts, agreeably to the canon and civil laws. 

The importance of such a work is evident ; for, the validity of 
all processes at law, depending upon an attention to established 
forms, if they are neglected in any stage of a suit, the whole of 
the proceedings become vitiated, and it is necessary for the parties 
to recommence their action. It will be my object, therefore, dis- 
tinctly to mark each step by which a cause has to be conducted 
from its comtnencement to its termination, in order that practi- 
tioners in our courts may be able to travel in safety along the 
road their ancestors trod before them, and may not fail of arriving 
without delay or obstacles, at the wished ibr goal. 

A compendious analysis of the contents of this work, (which, 
for the sake of convenience, has been placed in the Appendix,) 
shows the method which the writer has adopted for the attainment 
of his object. 

Further, I would observe, that I have not only thus laboriously 
arranged and systematized a heap of indigested materials ; but I 
have also divided each chapter and title into separate paragraphs, 
or sections, in order to prevent that obscurity and indistinctness 
which might have arisen from the crowding together of a vast mass 
of heterogeneous matter. And I have placed in the margin an 
epitome or summary of each section, which in every instance 
accompanies and illustrates, in some cases comprises the substance 
efj |he thesis or argument. 

. Finally, I have added numerous notes and comments, — no less 
applicable, I hope, than valuable, — wherever they appeared to be 
necessary, either to the elucidation of any obscurity, or to the 
unravelling of any knotty point What was deficient I have 
supplied from authentic sources : what was doubtful I have fortified 
by a reference to ancient manuscripts. In some instances I have 
been indebted to practical experience; in others to study; in 
others to conversation with the learned ; for the restoration of 
much important matter, which had been neglected by preceding 
writers, and suffered, as it were, to rust in obscurity ; with respect 
18 
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to ivhich nothing appeared necessary but the 8tanq[> of modern 
authority to give it currency, and which seemed to require only to 
be set in a clear light to blaze forth afresh in pristine splendour. 

As from the threshold of a mansion*houie we sometimes Idok 
upon a court-yard decorated with statues, on which all the skill 
and labour of the cunning artificer have been eiliployed :— ^as iome*^ 
times we behold gems of antiquity dng up from a ruin, or extracted 
fix>m a subterraneous hiding-place, wherein they had lain buried 
for ages^ gracefully disposed through an entrance hall;* — that 
have I studied to prepossess my reader in favour of this work, by 
gilding its opening with a prefatory disquisition, dressed Out and 
embellished to the best of my poor ability. And, by way of an 
ornamental frontispiece, I have subjoined some curious matter 
which I have gleaned from records of olden times. Such are fny 
in^oductory chapters or treatises on the antiquity and privileges 
of the College of Advocates j on the celebrity of the Court of 
Arches ; and oti the Court of Audience, whose sittings are liow 
discontinued. 

Thus, to adopt another simile, even as the load-star and the 
magnetic needle, n*otwithstanding the variation of the winds, and 
the flux and reflux of the waves, direct the mariner on his course 
through the trackless sea, with unerring certainty; so indexes 
are sure guides to the reader, and prevent his becoming bewildered 
by any sudden or fluctuating change of subjects. For which 
cause notices, or brief summaries ^ are attached to every leaf in 
this work, and placed conspicuously in the margin, containing 
the synopsis or general view of the contents of the page to which 
they belong. In addition to which each chapter or title is headed 
by a i&hort explanatory introduction. References are inserted in 
the notes, directing the attention of the studious inquirer to 
similar passages in other parts of the work. A table of contents 



^ As it would be both inconvenient and unsightly in an octavo voliune to 
crowd the margin with so much matter, these summaries or compendiums 
are placed by themselves in the Appendix, and the margin will, conse- 
quent!^, be found to contain only such small portions of them as appeared 
iildifi^ti&tdble.— Ed. ' ' 
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is prefixed to each volumey and an analytical summary is sub- 
joined. 

It still remains for me to labour at the anvil in perfecting a full 
and faithful index to the whole work, which shall contain, arranged 
in alpliabetical order, a reference to every thing worthy of notice. 
But that task must be deferred ; as I am pressed beyond measure 
by my friends to produce what is already completed of the under- 
taking, reserving the general index for the conclusion of the second 
volume. My bookseller also admonishes me, that I have even 
now much exceeded the stipulated bulk of this first part. In- 
fluenced by these considerations, but chiefly anxious to yield to 
the advice of those learned men who have patronized my work, I 
no longer delay its publication. 

Farewell, then, child of my brain, offspring of my industry. 
Go forth into the capital of this kingdom. And may your fame 
extend thence far and wide into all countries, wherever the canon 
and civil laws are held in reverence; in order that foreigners, 
observing how consonant the rules and customs of our ecclesias- 
tical courts are to the principles of equity, may not disdain to 
bestow upon them the due meed of praise, and may, by imitating 
our example, adopt the. simplest mode of administering speedy 
justice to their own subjects. 

Yet not foreigners only, but all others, may learn from a careful 
perusal of this work, to admire the well ordered course of our 
ecclesiastical proceedings. For herein they will see described^ 
in the first place, as generally applicable to all causes, the steps 
necessary to be taken preparatory to the contestation of suit : and 
the course to be subsequently pursued, from the contestation of 
suit to the definitive sentence and its execution ; not omitting 
whatever is necessary to be known respecting appeads. And who, 
let me ask, does not feel interested in learning how to conduct or 
defend, or to assist others in conducting or defending, suits of this 
kind, seeing how often they involve questions into which he is 
obliged to enter, deeply afiecting his character, or putting his 
fortune to the hazard ? Not to mention how agreeable it must 
needs be to all men of learning to behold the fair features of the 
ecclesiastical law, which have been so long defaced with unseemly. 
20 



OUGHTON'S PROLEGOMENA, 

blemishes, now'at length restored to their native beauty^ and im- 
proved by the decorations of art and industry ^ 

At the commencement of the second portion of this work, the 
reader will find explained the different modes of proceeding in 
criminal eauseSf both in our ecclesiastical courts, and at visitations, 
whether it be by inquisition % or by accusation ', or by present- 
ment^: together with the specific nature of the charges necessary 
to be advanced by the promoter, or churchwarden; and the 
defence to be set up by the defendant or impugnant 

In causes respecting presentation to benefices^ it is shown, 
what the rights of the patron are ; what is required of the clerk 
who is presented, in order that he may obtain institution and 
induction ; and what the bishop has to do, by virtue of his office. 

Under the same head comes the doctrine of dilapidations, 
which treats of the liability of parties ; what inspection is neces- 
sary by a builder ; what pleas justify the non-payment of dilapi- 
dations ; and in what cases the incumbent is only entitled to a 
portion of the sum at which the dilapidations are valued. 

Next in succession are articles on tithes ; on moduses or cus'^ 
toms in lieu of tithes ; on ofiers of payment of tithes pending a 
suit; and on the sequestration of the profits of a living. 

Then follow articles on matrimonial causes ; treating of mar- 
riage contracts, or spousals ; of the dissolution of the marriage 
contracts or spousals of minors ; what proceedings are to be taken 
against those who forcibly obstruct a marriage, or detain a wife 
from her husband, by violence, threats, or persuasion ; of jactita- 
tion of marriage ; of the sequestration of a female, or her removal 
to a place of security, ^ pending a trial; of clandestine marriages, 
and their punishment ; of the advocates' privileges in conducting 
a matrimonial cause ; of the expences of the suit ; and of alimony ; 
of divorce for cruelty ; of divorce for adultery ; of the causes 

1 The work now given to the public, comprising only a translation of the 
first part of Oughton's Ordo, ends here. — ^Ed. 

' When the bishop or his official originates the inquiry, hy virtue of his 
office. — ^Ed. 

* When the office of the judge is promoted by another. — ^Ed. 

* When churchwardens or sidesmen denounce the parties. — Ed. 
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^rhich preclude a divorce, viz. compensation *; and condonation ■ ; 
of the restitution of matrimonial rights, and the causes which 
prevent it ; of nullity of iparriage by reason of a previous contract ; 
or relationship within the prohibited degrees ; or some natural 
impediment. 

Testamentary causes are next in order ; which relate to the 
provitig of wills in common form, or by witnesses in solemn form ; 
the examination of the handwriting of the deceased ; the adminis- 
tration of the goods of persons dying intestate ; the danger of an 
unauthorised distribption of the goods of an intestate ; the probate 
of wills, and the administration of effects, when they belong to the 
ordinary of the diocese or peculiar jurisdiction in which the 
deceased was at the time of his death; when not; and herein of 
b&na notabilia ; the duty of executors and administrators to pre- 
pare and exhibit an inventory and account; and the power of 
legatees, and next of Idn, and creditors, to call upon executors 
and administrators to fulfil their duty, by exhibiting an inventory 
of the deceased's effects into the registry, and by rendering an 
account of the due execution of their trusts, within a limited 
time ; in what cases executors and administrators can be liberated 
from all further responsibility, and the mode of obtaining letters 
of acquittance ; touching infants and minors, and the selection 
and appointment of their guardians; when legacies may be 
claimed and recovered, notwithstanding the will containing such 
legacies is suppressed ; the division among legatees, by an equal 
rate, of effects which are insufScient to answer all demands ; 
tenders, whether actual or verbal, to pay legacies of goods and 
chattels, when they should be accented, when rejected; condi- 
tional tenders to pay the same, subject to claims on account of 
debts, bonds, or contracts, when they should be accepted, when 
rqected ; the allegation of plenary administration, when and how 
to be advanced. 
V Cases of defamation succeed, which treat, first, of libellous 

^ f « e. The incontinenoe of him or her who brings the action. — Ed. 

* i. e. The sexual intercourse of the parties after the complainant knew of, 
or had violent suspicion of, the incontinence of him or her against whom the 
action is brought. — Ed. 
22 



OUGHTON'S PROLEGOMENA. 

words spoken; wherein, to proceed regularly^ it is required that 
an action be brought before the expiration of twelve months froni 
the publication of the slander, after which time the plea of remis- 
sion of injuries is a bar to an action ; but indirectly a prosecution 
may be instituted after the lapse of a year, by alleging the pro- 
'vincial constitution ' ; secondly, of defamation by libellous wordii 
written and published, and the method of bringing the offending 
party to punishment; a witness against whose testimony excep- 
tion is taken on the supposition of its containing defamatory 
matter, may bring his action for defamation, if the exception fails ; 
such an action how to be resisted ; cases of reconvention ', the 
method of proceeding in them ; mutual compensation, when to be 
made ; the performance of penance ; the punishment of such as 
refuse to do penance. 

Other subjects are incidentally brought forward and discussed 
in the course of this work, vh, with respect to perjury; simony | 
usury ; laying violent hands on a clergyman ; brawling in churches 
and church-yards ; lewdness ; drunkenness ; blasphemy ; non- 
attendance at church ; non-payment of church rates and levies ; 
subtraction of ancient ecclesiastical dues; procurations ; synodals; 
oblations; mortuaries; with other matters too numerous to be 
recited. 

More especially cases of provocation, when the jurisdiction of 
an inferior judge is suspended by his superior, before the com- 
mencement of a suit ; cases of recusation, when it is suspended 
afker the commencement of a suit ; and cases of devolution, when 
it is suspended by a process termed *^ duplex querela," because of 
the denial or procrastination of justice. 

In appeal cas^s it is shown, when and how an appeal lies from 
a judge acting by delegated authority, to the judge who granted 
the commission, either previously to sentence, for any oppressivfii 
act or obstruction of justice ; or, subsequently, against the decree 
itself; the nature of apostles ' ; the time of applying for them ; 
under what circumstances they should be granted ; and when 
refused ; how an appellate may take advantage of an appeal by 

* Begimiing with the words ** Authoritate Dei Patris omnipotentis.'* — ^Ed. 

* Wherein a libel may be exhibited without a previous citation.-— Ed. 

^ Letters dimissory. — Ed. 
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adhesion ^ ; how a judge inhibited subjects himself to punishment, 
and subjects his acts or attentata to repeal, if he passes any 
sentence, or takes any step prejudicial to the appellant, pending 
the appeal ; the desertion of an appeal in consequence of the 
appellant's lapsing the term of law ; or from his lapsing the term 
of man ' ; in what cases the appellant may plead lawful impedi- 
ment agaipst the lapse of an appeal, and may pray further time, 
and herein of his admission in IZndumfataLl Much infonna- 
tion is also given with reference to definitive sentences in appeal 
cases; and the execution of them; respecting decrees for the 
payment or settlement of the principal sum in dispute; and res- 
pectkig costs ; their taxation ; reservation ; excusation ; and com- 
pensation. 

The origin and powers of the Supreme Court of Delegates are 
inquured into ; and therein of the royal commission under which 
they act ; viz. the commission of adjuncts ; and the commission of 
reiview* The whole concluding with a statement of the method 
and order of proceeding in the confirmation of bishops. 

The second volume will follow this as quickly as possible, and 
will contain copies of the most approved legal instruments and 
forms in use in our ecclesiastical courts, collected from original 
sources with the greatest attention to accuracy. 

It only remains for me to state, with perfect sincerity, that in 
this and other publications, which/ if life be spared me, it is my 
intention shortly to commit to the press, I most anxiously wish to 
render myself useful and acceptable generally ; but I must add 
especially to the learned, for learned readers are proportionably 
the most candid. 

Typographical errors may h^r^ and there escape my dihgence ; 
should that be the case, let me. entreat forgiveness for such unin- 
tentional blemishes. In short, in every thing, I would hope to 
experience, as I am anxious to merit, the kind forbearance of an 
indulgent public. 

1 t. 6. By renouncing the artide of appeal, and praying that the party 
appellant may be compelled to proceed in the principal matter. — Ed. 
^ * The term allowed by the judge a gftfo.-*Ed. 
- 3 During a part or the. whole of the second year.— £d. 
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CHAPTER I. 



THE COLLEGE OF ADVOCATES. 



L In the following work it is my intention to treat of ecclesi- INTROD. 
astical courts^ and the days of holding them : of ecclesiastical Chap. I. 
judges : of the parties necessary to an ecclesiastical suit : and Degiffn of 
the description of cases which are subject to ecclesiastical cog- the work, 
nizance. And herein of matrimonial causes : of testamentary 
causes : of causes of benefice : of criminal causes : and generally 
of all other ecclesiastical civil law proceedings ; whether such as 
originate in a superior courts or such as are brought thither from 
courts of inferior jurisdiction, — if before the suit commences^ by 
the process of provocation : if after suit is contested, by recusa- 
tion, or by a rescript of double complaint ^ ; if after a decree, 
by appeal, pleading an unjust judgment, or some grievance ; or 
by a commission of review '• Fully and clearly explaining, as 



1 Called Duplex querela. — Ed. 

' Ecclesiastical writers differ somewhat in their explanations of the legal 
terms *' provocation, recusation, double complaint," &c. some attaching to 
them a more general, others a more limited, acceptation. Oughton's object 
here, it must be observed, is rather to exemplify than to define. He is very 
briefly stating the contents of his work, and informing his readers what they 
are to expect to find in the following pages. So that, in other words, he 
might be supposed to say no more than this : Readers who want to be in- 
structed in their mode of proceeding, should they have reasons for objecting 
to trust their cause in the hands of a subordinate judge, will find the requi- 
site information under the article " Provocation." They who would be 
guided in the means of removing the cause to a superior court, after they 
have conunenced litigation, must turn to the rules contained under the 
titles "Recusation," and "Double complaint." Should the cause have 
proceeded to sentence, and that sentence be considered unjust or harsh, 
they may refer to the " Appeal" cases^ and there they will learn how to 
gain redress. — Ed. 
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INTROD. I advance, the manner of conducting these various legal processes, 
Chap. I. according to the rules of ecclesiastical lavr : beginning with the 

'^''^=^=^ primary citation, and proceeding regularly on through the differ- 
ent stages of a suit to the definitive sentence, and its execution: 
crowning the whole vnth a full description of the judicial forms 
necessary to be observed at the confirmation of bishops. 

Introduc- Previously, however, to entering upon this wide field of enquiry, 
it is ray wish to give a brief history of the College of Advocates', 
or doctors of the Arches' Court; in which the most celebrated 
canon and civil law practitioners have been accustomed to collect 
together, and live in common ; in order that the high character 
of that most august and valuable society may be fully known and 
duly appreciated. 

Doctors of II. Its formation was in this way. Some leading individuals . 

themsdves belonging to the profession of the civil and canon law in former 

into a so- times, feeling that the progress of business was impeded, and . 

^^^^' their sphere of usefulness obstructed, by the distance of their 
respective dwellings from each other; for they were, in fact, 
scattered through London in all directions ; determined to collect 
together by mutual agreement, and to form themselves into one 
united body. 

III. The design fully succeeded, and the venerable Society of 
Advocates was called into being, and permanently established 
under the title of the Fraternity or Association of Doctors of the 
Archbishop of Canterbury's Court of Arches. 

Their col- IV. Their college, or place of meeting, according to the usual 
style of the court, was designated the Inn or College of the 
Advocates of the Arches '. And therein they lived after the man* 
ner of a collegiate life,' assembling at stated hours in a large hall for 
their meals, and associating with each other on terms of intimacy, 
as they have since continued to do, even to the present time. 

V. From the circumstance of the doctors dining together at 
one common table, their college soon got the title, which it has 
ever since retained, of Doctors' Commons. 



* Advocates are called "Juris Patroni" (Patrons of a cause). — Oughton. 

2 It was purchased by Dr. Harvey, Dean of the Arches, for the professors 
of the civil law. Here commonly reside the judges of the Arches' Court 
of Canterbury, the Judge of the Admiralty, and the Judge of the Preroga- 
tive Court of Canterbury, with divers other eminent civilians. It was burnt 
down in the fire of London, and rebuilt at the charge of the profession. — 
Qiamberl. Pr. St. Bum's Eccl. Law, vol. iL p. 220. — Ed. 
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LocmMj it it situated in the parish of St Benedict^ near Pad's INTROD. 
Wharf, London. Chak i. 

VL This is the place, so well known and so celebrated, where y^ 
the learned doctors, professors of the civil and canon law, meet tuated. 
to transact every kind of business which is connected with the ^^s busU 
ecclesiastical courts. 

VII. There is extant, a book of very great antiquity, in the A very an- 
possession of the society, which appears to have been a gift in bebninnir 
testimony of the regard and good-will of the learned donor to- to the so- 
wards the body, containing the following elegant and emphatic ^'^^' 
inscription, bearing date the I2th Nov. A.D. 1511. 

VI I L ** Robert Spenser, the least among the doctors of the 
civil and canon law, to the most excellent and most noble Col* 
lege of Doctors and Co-advocates of the metropolitan see of 
Canterbury, presents this book as a gift: hoping that it may 
prove serviceable as a register or memorial of the liberality and 
brodierly charity of annual subscribers, and other contributors 
towards the funds of the society ; whereby the recollection of 
their good deeds may be kept alive perpetually, and handed down 
for the approval of posterity. And he ofiers up his fervent peti» 
tions to the Almighty, in sincerity, and from the overflowings of 
a grateful heart, that the splendid establishment of the college, 
begnn under such favourable and happy xauspices, may continue 
to prosper, and increase daily more and more. For himself, as 
long as life is spared to him, he will never, by the grace of God, 
cease to employ his best endeavours, his best energies, and his 
fortune, in fulfilling the duties of a devoted co^adjutor of the 
College of Advocates *." 

IX. This book, or chronicle, is particularly valuable, in conse- Honorary 
quence of containing the subscriptions of many persons, most '"®'"^®"' 
illustrioQS, at that period, in the republic of letters, in their own . 
hand-writing. Among which we notice, the signatures of the 
Lord High Chancellor': the Lord High Almoner^: the 
Secretaries of State * : the Master of the Rolls * : the Prelate 
and Chancellor of the most noble order of the Garter * : Judges 
of the Court of Requests '' : the Chancellor of the Duchy of 



^ See Lib. Thesaiu Hospitii Domin. Advocat. p. 4. — Oughton. 
« ibid. p. 37. ' Ibid. p. 44. 

* Ibid. p. 38 and 41. » Ibid. p. 46. 

• Ibid. p. 41. ' Ibid. p. 37, 43, 46. 
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INTROD. Lancaster ^ : dignitaries of the church ' : deans : archdea- 
Chap. I. cons * : many bishops * : and the Archbishop of Canterbury 
himself^. All these honoured individuals were respectively 
annual contributors to the venerable society, and honorary 
associates of the college ; " in testimony," as Edmund, Bishop 
of London, expresses himself, in a complimentary entry, bearing 
date the 14th January, 1555 ^, " of their sense of the probity and 
respectability of the members." 

X. Full information on these points may be had, by referring 
to the book itself, and the catalogue therein contained "• 

XI. In progress of time, the number of these honorary mem- 
bers, and voluntary subscribers, who assembled in the hall* or 
•dining-room at Doctors' Commons, increased to such a degree^ 
that the dean and advocates were under the necessity of coming 
to a resolution, and drawing up an order, that " No one should 
in future be admitted to their table, or commons, who had not 
previously entered himself on their books as an advocate of the 
Court of Arches ®." This order bears date 6th May, 1570. 

XII. But such was the eagerness of persons to enjoy the 
company of these venerable doctors, in consequence of the plea- 
sure and instruction to be derived from it, that they were oftea 
jnost earnestly entreated, " Notwithstanding the above-mentioned 
regulation, to admit to their table honorary members, who were 
not enrolled among the advocates." As fully appears by refer- 
ring to a letter of the Lord Treasurer Burleigh ", and to the peti- 
tion even of His grace the Archbishop of Canterbury " ; all which 
are to be found among the old records of the treasurer of the 
society. 
Rules re- XIII. There were, however, many ancient and valuable rules, 
specting established by this illustrious fraternity, with reference to their 

the com- •' •' 

mon table, public table, which admitted of no infringement. As for example, 
'* Any persons refusing to comply with the standing orders, or neg- 
lecting to observe them, were to be regarded as no longer belong- 
ing to the society, and were inadmissible to the Advocates' Hall *V' 



* liib. Thesau. Hospitii Doroin. Advocat. p. 46. — Oughton. 
' ^ * Ibid. p. 4—49, in many places. 

* Ibid. p. 8, 9, 13, 18, 23, 28, 29, 30, 31, 32, 34, 37, 41, 44, 45, 
46, 47, 48, 50, 91. 

« Ibid. p. 45, 46, 50. ' Ibid. p. 37- 

^ The Catalogue will be found at p. 4, and the following pages. — Oughton. 

® Lib. Thesaur. Hospitii Domin. Advocat. p. 89.— Oughton. 

" Ibid. p. 88. » Ibid. p. 88, 90. '' Ibid. p. 2. 
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S[IV. A seneschaly and other officers, and servants were ap- introd. 
pointed suitable to the dignity of the establishment, and such in Chap, l 
number and equipment as a well-ordered table required. A^neT^^ 

It'was also decreed, that " the senior advocate of the society schal, offi- 
should be their treasurer ; and that he should enter upon his ge"*ante^ 
office, which was to be annual, the evening before the feast ofxhetrea- 
St John the Baptist." surer. 

His duty was " to direct, to govern, to reprimand, to punish, 
as circumstances might require, all persons (advocates excepted) 
who had any concern with the common table, whether they were 
domestics belonging to the college, or servants attached to the 
guests. . In order that there might be always a due supply of 
provisions ; that the accounts might be correctly kept ; that the 
stores might be properly laid in ; the reparation of articles wasted 
and destroyed regularly attended to ; and all other matters apper- 
taining to the proper management and good government of an 
establishment, such as that at Doctors* Commons, be conducted 
with order and decency. To him was also entrusted the care and 
custody of the goods and possessions of the society of every kind." 

It was further ordered, that '' petitions be made, and grants and 
ficvours conferred, only on stated days. That no act be considered 
bindings or be made conclusive, without the express sanction of 
the dean (if in London) and the treasurer for the time being. 
And that every day, in term time, the dean or senior advocate Portions o^ 
present shall direct a certain portion of the Holy Scriptures to be t>»e Holy 
read in the Latin tongue to the advocates during dinner \" read in 

XV. I pass over, for the sake of brevity, the rules which relate l^^^"; ^u- 

11 1 . /» 1 -1 , ringdmner. 

to servants ; now they are to make preparation for the advocates 
dinner, and obey promptly the orders of the seneschal. That 
they stir not up strife and discord among each other, nor be 
guilty of uttering abusive language. Neither do I mention 
many other things which are nevertheless essential to the elegant 
arrangement and correct appointment of the associates' table \ 

XVI. Divers munificent gifts and legacies were given and Gifts and 
bequeathed to the college, evincing the good will and afiection ®&*^*®®* 
of the donors towards the establishment, at the same time that 

they enriched its coffers. Not only were bishops, and lords, and 
rulers of the land, among the number of these contributors ; but 
also, not unfrequently, indulgences and privileges in favour of 
the society emanated from the royal bounty. 

■^ n— ■ ■ ■ rrm »ii-|i»ib1^-1 ■ ■- h imi i.^ m . l u m ■■■! ■ ■ iii ■ I 

^ Lib. Thesaur. Hosp. Dom. Adv. p. 89. ' Ibid. p. 119. 
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rSnitOD. XVII. Of which gifts and privileges, as they afford honourable 
Chap. L testimony of the consideration of which the society was held hi 
' the highest quarter, I subjoin the following brief particulars^ 

Wineim. XVIII. On the 18th of June, A.D. 1675, at Lord Bur- 
^m^du^^ leigh's suggestion, the distinguished privilege was granted to the 
society of importing wine for the consumption of the comnito 
table without paying the usual government taxes and imposts, as 
appears from the Lord Treasurer's warrant, directed to the custom- 
house officers and inspectors, and others engaged in the collection 
of that branch of the revenue of the Lady Elizabeth, then queen 
of England. The manner of conferring the indulgence was abo 
highly flattering, as, in the mandate, the assembly of advocates 
are honoured by the designation of " her majesty's right tirusty 
friends V' 
A petition XIX. In the year 1625, the doctors and advocates of the 
Chwief the ^^"^* of Arches presented their humble petition of complaint to 
First. the most excellent sovereign, Charles I. stating, That, about ten 
years previously they had addressed their prayers to his Majesty *s 
royal predecessor, James I. of illustrious memory, soliciting his 
interference against certain right rev. bishops and venerable 
archdeacons who had promoted clergymen, ignorant of the civil 
and canon law, to the office and dignity of chancellors and 
officials, in their respective dioceses and jurisdictions. 
Deprivft^ And that in consequence of this memorial it had seemed good 
te^n imd^'^" ^^ ^^^ '^^® Majesty to certify his royal pleasure to his Grace the 
rant offi- Arcbbishop of Canterbury, that the chancellors and officials com- 
cials. plained of should be removed. 

And further, because soon after the deprivation of one Ro- 
botham, a clergyman, the son-in-law of the then Bishop of Here- 
ford (formerly of Llandafl*), who had been appointed chancellor 
of the diocese of Llandaff, during the incumbency of his father- 
Cause of in-law in the latter see ; the said bishop did, notwithstanding 
complaint, ^hese premises, again offend in like manner, by elevating his son, 
already possessed of divers ecclesiastical benefices and other pro- 
motions, being a person totally ignorant of the ecclesiastical law, 
to the office of chancellor of his diocese of Hereford ; which 
chancellorship was one of the most lucrative and best con- 
ditioned in the kingdom. Supplication was therefore made to 
the king on behalf of the professors of the civil and canon law, to 
whom such offices affijrded almost the only prospect of advance- 



* Lib. Thesaur. Hosp. Dom. Adv. p. 127. 
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mmtf «ad as an encouragement to others who were devoting UKTRQI). 
themselves to the study of the ecclesiastical law in the Universities Cuav» i. 
of Cambridge and Oxford ; praying his majesty that he would 
graciously vouchsafe to favour their petition, by issuing his 
mandate for the removal of the above-named bishop's son from 
Ae dianoellorship of Hereford. 

. The king was pleased to express his approbation of this The king's 
ibumhle request ^ ; and, indignant at the conduct of the Lord ^^^^^' 
Bishop of Hereford, had recourse to the same form of proceeding, 
:aa his royal ancestors and himself had adopted on former similar 
Qteasions : viz. that of submitting the examination of the com- 
plaint to his grace the Archbishop of Canterbury ; in order that, 
if the lord bishop was found guilty of the alleged offence, his 
grace might not only remove from his office the person thus 
limporoperly appointed, but also might gratify some professor of 
civil law by the honourable appointment'. 

^ On the Sth December, 1626.— Oughton. 

' The 127th canon directs, that " no man shall hereafter be admitted a 
chancellor, commissary, or official, to exercise any ecclesiastical jurisdiction, 
except he be of the full age of six and twenty years at the least, and one that 
is learned in the civil and ecclesiastical laws, and is at the least an M.A. or 
B.G.L., and is teasonably wen practised in the course thereof.'' It would 
be for the interest of the Church, and highly beneficial to the public, if this 
eaaon^was more conscientiously obsnred. We say conscientiously, from a 
doubt respecting the 2e^a/ remedy, in cases wherein this canon is disregarded. 
Bishop Gibson observes (Codex, p. 98/), " In the 2d year of King Charles 
tlie First, Dr. Sutton, chancellor of Gloucester, was sued before the high 
commissioners, for that he, being a divine, and having never been brought 
vp'in the science of the civil or canon law, nor having any intelligence in 
them, took upon him the office of chancellor, contrary to the canons and 
eoostitutions of the Church. Whereupon he prayed a prohibition in the 
Common Pleas, suggesting that he had a freehold in the chancellorship, 
and ought to enjoy the same for life ; but the court would not grant the 
prohibition, because it belonged to the spiritual courts to examine the 
iAUiti9s of spiritual officers ; and so, though a lay person gains a freehold by 
admission to a benefice, yet he may be sued in the spiritual court, and 
for that cause. But of later days, when Dr. Jones, chancellor of 
Tilandaff, was libelled against for ignorance, prohibition was prayed, and also 
obtained, upon this foot of freehold ; and when consultation was prayed, as 
in a case of mere ecclesia^ical cognizance, and the prayer was supported by 
the precedent of Dr. Sutton, we are told that the court inclined against it." 
To which Dr. Bum (Ecc. Law. vol. i. p. 291 >) has added, ''And Sutton's 
case was denied to be law." Sutton's case might not be law, but it was in 
accordance with reason and justice. And law, reason, and justice should go 
hand and hand. Whenever the union is broken, mischief inevitably follows. 
—Ed. 
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iWtROD. And further, that he should confer with the tord Keeper, tie 

Chaf. I. Lord Treasurer, the Earl Marshal, and the Lord Chamberlsin; 

^^^''^^ iQ devise some method of securing for the future to the professors 

of the civil law all offices of ecclesiastical jurisdiction ; and that 

they should give strict orders to that efiect in the proper quarter. 

For the truth of this representation, I refer the reader td the 

original petition, and to the royal ordinance thereupon enacted, 

which are to be found among the books of record in the Arche» 

Courts 

XX. On the 18th March, 1684, at a meeting of the lords and 
others of his majesty's most honourable privy council, at whicli 
his grace the Archbishop of Canterbury ; the Lord Keeper of ih^ 
Great Seal ; the Keeper of the Privy Seal ; the Earl Marshal ; 
Lord Cottington, the Lord High Treasurer; the Lord Steward; 
and his majesty's principal secretaries of state, Sir John C(^e, 
and Sir Francis Windebank, were present, a resolution was 
entered into, after due deliberation, that, notwithstanding a tax 
had been imposed on the inhabitants of the city of London, for 
the equipment of the royal fleet, the doctors of the civil and 
canon law who belonged to the College of Advocates, should 
eftjoy the benefit of an immunity from the impost ; and an order 
was accordingly given by these illustrious councillors to the 
collector of the revenue within the city of London, that no 
demand whatever should be made upon the members o£ the 
college touching this ship money ^. 

XXI. But, in process of time, a new cause of complaint 
arising, the doctors of Law ventured to address an humble peti- 
tion to his majesty, in behalf of the members of their college, 
supplicating to be freed from all other imposts and taxes ; to 
which the king was pleased to return a gracious answer of assent 
to the following effect '. 

" We, being thoroughly persuaded of the devotion of our 
loving subjects, the doctors of civil and canon law, to our service 
and the public good, manifested forth on various occasions, 
moved by just causes, claim for them an exemption from the 
public burthens, and hereby free the members of Doctors* Com- 
mons from taxes, and all other public payments, in the same 
manner as other inns of court, occupied by persons dedicated to 
the study of the law, were, and are, exempt." 



and other 
imposts. 



* Lib. Thesaii. Hosp. Dom. Advoc. p. 78, 79- — Oughton. 
2 Ibid. p. 79. ^ Ibid. p. 129, 130. 
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'Whereupon am order was madei by a royal rescript, dated INTROD. 
1^ November, 1673, that the members of the said Society Chap. l. 
should on no account be required to bear arms, or provide arms, == 
or contribute to other public burthens or services, whether mili- 
taryi or civil ; and that the society should enjoy the same exemp- 
tionsw immunities, and privileges, with the judges and other 
comiBon law practitioners within the precincts of their respective 
inns of courts 

XXII. Further, it is evident, by a reference to the royal Exemption 
lipences *, that advocates, proctors, actuaries, and others, officers i^^^' 
^ the Court of Arches, and of other ecclesiastical courts, and cUiu of- 
also the supreme Court of Admiralty, were made free and exempt ^^ 
from the liabiUty of serving the office of constable, and other such 
iolerior offices, in the same manner as counsellors, attornies, 
vegistrars, and others, attached to the common law courts at 
Westminster, were and are by right, privilege, and custom, 
absolved and exempt '• 

XXIII. The associates at Doctors' Commons enjoy this fur- Cannot 
iber privilege, (according to the tenor of an ancient decree to jJ^JJJ^i^ 
thai efiect), that no one shall take part in the business of the licence. 
court, as an advocate or proctor, without the licence of the 
eccleaastical judge first had and obtained \ 

XXIV. I hasten now to give some account of the courts in 
which these learned advocates practise. Having prefaced thus 
much, in explanation of the character, antiquity, celebrity, 
domestic government, and privileges, of that fostering, that 
admirable society, 

Quam semper amatam. 

Semper honoratam, sic Dii voluistis^ babebo -'^. 



* Lib. Tbesaur. Hosp. Dom. Advoc. p. 130. — Oughton. 

* Dated I6tb December, 1632, and 20tb December, 1681.— Ougbton. 
» Lib. Tbesaur. Hosp. Dom. Advoc. p. 135, 136.— Oughton. 

* Ibid. p. 89. * Virg. Mn. 6. 50.— Ed. 
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CHAPTER IL 



THE ARCHES COURT OF CANTERBURY. 

INTROD. i^ THfi Court of Arches in London is of great antiquity *, and 
Chaf. IL gijji continues to be, as formerly, the most celebrated court of his 
Antiquity grace the Archbishop of Canterbury for all matters of ecelesias- 
^the : jicgi cognizance. 

Itftoriffinal '^' ^^ some time the Court was styled the Consistory of the 
tide. Archbishop, as appears by a reference to the old records and 

decrees which emanated from it *. 

III. It was held anciently in the church of the blessed Virgin 
Mary, in London. Which church acquired the name of St. 
Mary Arches ', or St. Mary le Bow, from the circumstance of 
the columns, which were of stone, and on which the fabric of the 
lofty tower rested, being built archwise, or curved so as to re- 
semble a cluster of bent bows *• It was also sometimes called, 
with reference in like manner to the novelty of its structure, the 
New Mary of Arches*, or Bow Church. 
Why called IV. And because the judge of the said consistory was wont to 
bold his court in this church, thus remarkable for its arched 



^ This court is the most ancient consistory of the archbishop's jurisdic- 
tion. — Ayliflfe's Parergon, p. 192. — Ed. 

' See the records in the Arches, A.D. 1295, when Winchelsey was arch- 
bishop, and the records of the year 1342, when Stratford was archbishop. — 
Oughton. 

' See Antiq. Brit. Eccl. fol. 30. — Oughton. 

* Aylifie gives the same account. " The Court of Arches was so called, 
ab arcuatd ecclesid, or from Bow Church, by reason of the steeple or clochier 
thereof, raised at the top with stone pillars, in fashion of a bow bent arch- 
wise." Parerg. p. 192. — Ed. 

* See Stow, p. 268. — Oughton. 



COURT OF ARCHES. xi 

columns, the tribunal, or place of his sittings, acquired the name INTROD. 
of the Court of Arches. To which was added, out of respect to Chap. IL 
his Grace of Canterbury, the designation of the Archbishop of ' 

Canterbury's court. 

V. And both because the suitors of the province of Canterbury 
were accustomed to shelter themselves ^ within the bosom of this 
court of the Archbishop, as children cling to the nutritious breast 
of a mother ^ ; as also because the advocates of the court were 
most illustrious in themselves, and their proceedings were marked 
by superior regularity and decorum ; and the strictest and most 
becoming attention to the rules of practice, the court became 
distinguished by the commendatory title of '^Alma','' that is, 
&ir, pure, and nourishing ; and was universajily holden in high 
estimation and honour. 

VI. At present, the sittings of the court are in the hall of the Whtt^ n&w 
college of advocates, which is within the parish of St. Benedict, 

Paul's Wharf, London. 

VI T. However, for all ecclesiastical matters relating particu- The 06urt 
Itrly to the above-mentioned church and parish of the blessed ^J*^^I 
Virgin Mary, and the twelve other parishes within the diocese of held. 
the Bishop of London, over which the Archbishop of Canterbury 
exercises a peculiar and exempt jurisdiction, the court of the 
Dean of the Arches, (though the same person now fills the two 
situations of Judge of the Consistory, and Dean of the Peculiars), 
still continues, as before, to be holden in the said church of St. 
Miury le Bow. 

VIII. It has become impossible to say at what precise period 
^s illustrious ecclesiastical tribunal, the Court of Arches, was 
first established ^ inasmuch as the most ancient documents, 



> See the statutes of the Arches Court, A.D. 1342, by Archbishop Strat- 
ford. — Oughton. 

' Archbishop Peckham's words agree hereto : ** Qu&dam peculiari affec- 
tione e6 magis diligimus, qu6d comprovinciales Cantuarieusis Ecclesiae po- 
tentiis Prsesidentium frequenter oppressi, ad illiid, tanquam ad fontem justi- 
tisB, nndique confugiunt, ut inde hanriant congruam contra snas molestias 
medicinam." Reg. Peckham, f. 206, a. Gibson's Codex, tit. 44. cap. 2. — Ed. 

* Alma Curia Cantuariensis de Arcnbus, probably receives its name from 
t^e effects, or by a metaphor, being the channel whence justice flows like a 
crystalline stream. Conset, chap. 1. s. 1. — Ed. 

* The origin and institution of the Court of Arches, partly by the loss of 
ancient records, partly by their wilful destruction, partly by the negligence 
df librarians, is uncertain ; but it is evident that such a court, as is here 
spoken of, has been of old. Conset, 2. 1. 1. Antiq. Brit. Eccles. fol. 31. — 
Oaghton. — Ed. 
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PH'PkOb, which might have been expected to throw light upon the subject, 
CfaAF. II. are either lost, or have perished by the lapse of time, so that not 
"""^^^ one of them remains. 

IX. Notwithstanding, there is sufficient evidence of its great 
antiquity. For, during the reign of King Henry the Second, 
Alexander th^ Third, then pontiff of Rome, wrote a letter br 
rescript to the judge of the court, in which he stiles him, Dean of 
the Arches ^ ; and in the books of the Decretals the mention 
made of the Dean of the Arches is frequent. 

X. It is also worthy of notice, as an additional testimony of 
the antiquity of the court, that Robert Kilwarby, archbishop of 
Canterbury, in the year 1272, ** gave directions for the restoration 
and observance of. the ancient neglected laws of the court, which* 
had been established at first not without abundant reason, and in 
the fullest accordance with the principles of equity^ and had been 
acted upon for a length of time in all judicial proceedings, for 
the good of the state, and as a means of conducting ecclesiastical 
causes to a speedy and satisfactory termination ;'* as we learn by 
a reference to the ordinances of the said archbishop '• Another 
document, however, differs somewhat with respect to the nature 
of the reformation which Archbishop Kilwarby effected in the 
courts for therein he is stated " to have abrogated the ancient and 
obsolete laws ', and to have introduced a new code ^.*' But from 
the same ancient record in another part of it ', we learn, that the 
said archbishop, in the second year of his consecration, " restored 
the neglected and almost forgotten statutes of the archbishop's 
Court of Arches, which had been established and sanctioned by a 
succession of metroj^litans, in former times, briefly including the 
whole in five articles '." 

The official XL The judge of this Celebrated CourtofArches is the official 

principal 

« 

* Antiq. Brit. Eccles. foL 31. — Oughton. 

* See the ordinances in the Arches, by Archbishop Kilwarby, A.D. 1273. 
..^Oughton. 

* According to Conset, chap. 2. 1. § 1, it was Pope Alexander III. and 
not Archbishop Kilwarby, who " abrogated and abolished all the ancient 
and obsolete laws of the Court of Arches, and set up others in their stead." 
Dr. Bum, in his Eccl. Law, voL i. p. 98, states, that the ancient statutes 
were abrogated by the pope and the archbishop. — Ed. 

^ Antiq. Eccles. Brit. fol. 31. — Oughton. 

* Ibid. fol. 191. 

' The Httle discrepancy in these statements matters not with relation to 
the only point Oughton had to prove, viz. the antiquity of the Court. On 
that head they agree and confirm each other. — ^Ed. 
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principal of the Archbishop of Canterbury » He is also distin- INTRQ2X 
guished now, as he was formerly, by the venerable title of Dean Cbaf. IL 
of the Arches ; and is addressed by the members of the court, ===^ 
when in the seat of justice, sometimes by tlie appellation of 
** Domine Judex," but more frequently of " Domine Decane." 
When, however, he is either spoken of, or spoken to, in our own 
language, he is called " Mr. Dean." 

XII. The history or origin of the application of the title Dean of 
" Dean of the Arches" to this judge, appears to have been as *® Arches, 
follows. 

^ XI I L There have been from ancient times, and are still, 
thirteen parishes in London distinct from all the others with 
respect to their privileges and ecclesiastical government, being 
exempt from the jurisdiction of the bishop of the diocese, to 
whom they are in no wise amenable, and subject only to] the 
metropolitan himself, as their ordinary. One of these parishes 
is St. Mary Arches ; and from the circumstance of the court 
belonging to these peculiars being held at St. Mary Arches 
church, that parish came to be esteemed the principal one of the 
thirteen. The parishes together were denominated a deanery^ 
on account of their exempt ecclesiastical jurisdiction. 

XIV. Hence the judge who presided over them was called 
Dean. And whereas the official principal was oftimes impeded, 
and his attention distracted, by the momentous affairs of govern* 
ment, in which he was employed, not only at home, but also 
abroad, by reason of his professional studies having drawn his 
attention more particularly to the law of nations, and by giving 
him a superior acquaintance with the customs which govern the 
intercourse of states, pointed him out as the most fit person to 
discbarge the duties of any foreign embassy; on such occasions 
the office devolved upon the Dean of the Peculiars of presiding 
in the consistory, for the official, as his commissary general. 
Indeed, by a decree of John Stratford, sometime archbishop of 
Canterbury, the said official principal was obligated, whenever he 
was called away, to appoint the Dean of the Arches his commis- 
sary-general *. Among other things, the above-mentioned statute 
ordered as follows : " We being desirous that the proceedings in 
all causes in our said court should, for the time to come, be con- 



* See, in the Arches, the ordinances of Archbishop Stratford, AD. 1342, 
under the title " The Dean of the church of the blessed Mary of Arches." — 
Oughton. 
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[NTO^Du 'ducted with the greatest attention to regolarity, and in the moot 
Cimp.il legal manner, decree, that the official principal, for the time 
' being, shall be bound, whenever his absence prevents his attend- 

ing to the business of his court, to appoint the dean of the 
church of the blessed St. Mary Arches to preside for him in his 
court, by a general commission. And further, that such d^iity, 
acting under such a commission from the official principal, shall 
be known by the name and style of commissary general.'' 
William Courtenay, also, long since archbishop of Canterbury^ 
prefaces his rescripts with these words : "To our well beloved 
in Christ, the official of our court of Canterbury, and tiie dean 
of the church of the blessed Mary Arches in London, his com^ 
missary general, greetiDg, &c. ' ** Thomas Arundel, likeiKiise^ ' 
who formerly presided over the said see of Canterbury^ ex{Hiessed 
himself in the same manner with reference to the title of these 
officers respectively ^ 

. XV. The Dean of the Arches thus continuing for a length c^ 
time to sit as judge in the consistory for the official principal, 
and to discharge the functions of both offices, by degrees a 
custom grew up, and prevailed, of calling the official himself, 
whenever he.appeared in court in his judicial capacity, indiscrimii- 
nately official and dean, and (by reason of the arched columns 
of the building in which the court was hdld) Dean of the Archesr. 
At length the two offices of dean and official became united in 
the same person, and were given to the official ; afber which con- 
solidation of dignities he retained as his own the title which had 
at first been given him, as it were, accidentally, in the manniir 
above described; and he continues to the present hour to be 
called Dean of the Arches, 
•ignity of XVI. Great deference has been justly paid to the office and 
le office, y^jjjg ^£ ^jj^ official, botli as of right, and by custom, not only 
among the members of our own particular callmg, but generaUy 
among others unconnected with the profession. 

XVII* As an instance : out of respect for the functions of this 
judge, the whole body of advocates and proctors, belonging to 
his court, are in the habit of waiting upon him, on a stated day, 
and €U;tending him in procession, to the Consbtoiy Court, foUow*- 



* See, in the Arches, Archbishop CouirtenaT's Ordinances, AJ>. 1391. 
Oughton. 
' Ibid. A.D. 1401, by Archbishop Arandel.^^ughtan. 
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ing two by two, according to their seniority, and afterwai'ds iNliSt^t)!; 
accompanying him back again to his own house. Chap* li: 

XVIII. Also, whenever his name is introduced into the acts ^"== 
of court, or into any public documents, he is distinguished by the 

tides of Venerable, and Excellent. 

XIX. Moreover, as official principal of the archbishop, he is, 
as &r as regards jurisdiction, on an equal footing with the arch- 
bishop himself; for it is said, ^^ that the dignity of the official 
and of the bishop, and the court of the official and the bishop 
are the same." And that, ** on the seat of judgment the official 
of die archbishop, and the archbishop are equal ^" And that 
'' the official principal has the same consi^ory with the arch- 
bishop, both in those matters which appertain to the archbishop's 
poNiraT as legate, as also in those which belong to his metropolitan 
jurisdiction \'* And sometimes he is called *^ the bishop's ordi- 
nary ^. 

XX* We must by no means omit to describe here, with all the Solemnities 
accuracy we are able, a few things which appear most worthy of 
notice with regard to the arrangements and solemnities in the 
fprum or justice chamber of this celebrated Court of Arches. 

XXL On entering the court the judge and advocates advance Opening of 
to their seats with gravity and decorum. '^ ^^^^ 

XXII ..Let us reverently enter on one of the court days into 
the sanctuary of this august tribunal with them, and there enjoy 
without restraint the full delight of the spectacle. On the first 
view we are constrained to pause. Behold! how solemn, how 
awakening the aspect of justice ! How beautiful her form, how 
graceful her proportions, how dignified her carriage ; how illus- 
trious her descent ! At the first glance who is not penetrated 
with emotions of affection and veneration I Splendid indeed is 
the assemblage before us ! Here is seen the official principal> 
the /Dean of the Arches; to him is assigned the most elevated 
seat. On either side are the advocates on curved benches, 
whose shape resembles that of a bent bow. Under them are the 
proctors occupying benches curved in the same manner, and sur- 
rounding a table of an oval form. On a small bench under the 
judge are the notaries public, the actuary, and the registrar. 
Further removed, and separated by a screen or partition, is the 



' Lindwood, lib. v. tit. 1. cap. 1 . Verb. Vel ejus Officialis. — Oughton. 

* Ibid. 

^ See Archbishop Stratford's statutes in the Arches, A.D. 1342. — Oughton. 
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INTROD. crier of the court, or beadle, prompt to the call, and ready at the 
Crap. II. beck of the judge ; and behind him i^in appears a motley crowd 
''™*^™''™* of suitors and witnesses. 

XXIIL Antecedently, in times of yore, the senior advocates 
were wont to sit on benches opposite the judge ^, the others 
taking their places on either side of them according to their rank 
in the court, those last admitted being the most remote. 
Dress of the XXIV* During the sitting of the court the doctors of the 
in coiu^ canon and imperial Roman law (i. e. the judge and advocates) 
appear distinguished by the habit which belongs to the station 
and degree of doctors of law. But most of all distinguished by 
their learning, their prudence, their integrity, and their other 
excellent qualities. 

XXV. The gowns of the doctors belonging to the University 
of Oxford are of a scarlet cloth with loose sleeves ; their hoods 
are also of scarlet cloth lined with silk of a dark colour ; their 
ca)>s are round and made of black velvet '• 

XXVI. The doctors who belong to the University of Cam-* 
bridge are habited in gowns of the same scarlet cloth, but without 
sleeves ; these they call their robes ^, and they are bound with 
ermine. They have no hoods ; but in the place of hoods they 
wear tippets (made of the same white furs from Armenia) which^ 
encircling the neck, hang down over their shoulders and back. 
They also use round velvet caps. 

Dress of XXVII. The dress of the proctors consists of black gowns 
c'urt " *° ^^ sleeves. In addition to which they wear tabards or cassocks, 

and hoods of white fur *. 
Order in XXVIII. Of the above-mentioned doctors of law, each one 
mwnbenTof ^^^^P^^^ ^ ^^^^ either nearer to or more remote from the Judge, 
the court according to the date of his admission. The same is the case 

among the proctors. 

XXIX. Excepting the king's advocate, and the king's 

proctor, who have precedence before all others without regard 

to seniority. 

* See the statutes of Archbisbop Wincbelsey, A.D. 1295, in tbe Arches, 
tinder tbe title, ** Of tbe Places and Seats of tbe Advocates and Pvpctors.'' — 
Ougbton. 

* Concerning tbe dress of the doctors of tbe University of Oxford, see a 
work called, a Book of Extracts from tbe Body of tbe Statutes of tbe said 
University, printed at Oxford. — Ougbton. 

« Attalicaa. — Ed. 

* Tbe dress of tbe proctors of tbe Court of Arches is specified in tbe 
statutes of tbe said Court, A.D. 1423.*— Ougbton. 
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XXX. Whenever the king's advocate is required to plead in INTROD. 
any cause, either before the judges of the high court of delegates. Chap. IL 
or before any other tribunal, he claims, as of right, the privilege 

of taking the lead of all counsellors and Serjeants, who are at- 
tached to the common law courts. He is superior in rank even 
to the king's attorney-general. 

XXXI. And further, the practitioners in the ecclesiastical Precedence 
courts generally, of the degree of doctors of canon and civil law, c^te J**" 
have priority of place and station before all barristers in the tern- 

pcnral courts, Serjeants at law only excepted. 

XXXI L Whenever any knotty point happens to arise in a 
cause pending before the judges of the temporal courts, or before 
the Lord High Chancellor, for the solution of which the learned 
judges deem it necessary to inform themselves as to the canon 
and civil law, or expect tp derive assistance from a reference to 
the international code, in such cases, that the matter in dispute 
may be fully elucidated, the advocates from Doctors* Commons, 
(within whose peculiar province it is to exert their learning and 
eloquence in arguing such questions) are applied to, and as a 
maidk of distinction, are always admitted within the bar. 

XXXIIL But in the Arches Court of the Archbishop of Can- Licence re- 
terbury, no one is allowed to practise without a licence from the J^^^g^ 
archbishop, obtained specially for that purpose. Unless when 
any doubt arises concerning the supposed interposition of the 
municipal law, in which case the licence of the judge must be 
obtained for the introduction of a barrister from the courts of 
common law to inform the mind of the judge on that particular 
point 

XXXIV. In order that the court may commence business at Court 
the opening of every term with due solemnity, and under the prayerT* 
favour of the Almighty, the first thing the judge and advocates 

and proctors do, is to offer up prayers to the God of all mercy, 
and wisdom, and justice \ 

XXXV. It is by no means uncommon for the members of this 
court to wear the dress which we have described as belonging to 
their rank and station in the profession, not only in court, but 
also as a mark of distinction, at other times, and in other places. 

XXXVI. When wiy of their brethren depart this life, they Funeral so- 

lemnities. 

' See the order for these prayers at the commencement of every term, 
among the statutes of Archbishop Winchelsey, in the Arches Court, A.D. 
1295.--Oughton. 
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INTROD. have a decent custom of attending his obsequies, arrayed in black 
Chap. 1 1, robes, such as befit so mournful an occasion, but without their 
===^ hoods ; the beadle of the court heads the procession, habited in 
the robes of the deceased proctor (which robes are, by custom, 
the beadle's perquisite), with his head uncovered, carrying on 
his shoulder a silver mace of elaborate workmanship and adorned 
with the armorial bearings and insignia of his grace the Arch- 
bishop of Canterbury, the same which he bears before the judge 
every court day, when he precedes him into the consistory, but 
which, on this occasion, is wrapped in a covering of black, gauze. 
Confirma- XXXVII. At the confirmation of bishops elect, the members 
b^hops. ^f ^® court are used to accompany the judge from the hall of the 
College of Advocates, to the church of the blessed Virgin Mary 
of Arches, in their full dress, 
opening of XXXV II L Thus also, in full costume, and with every cere- 
tion^°^^" monious observance, they arrange themselves in procession, and 
attend the most reverend the lord Archbishop of Canterbury, on 
the occasion of his opening the convocation. The archbishop 
walking first, they following two by two from the water's edge at 
Paul's Wharf to the chapter-house of the cathedral church of 
St. Paul, in London. 
The king's XXXIX. In the same form and order, and in similar habili* 
^^^"^ ments, they accompany the dean of the Arches into the king's 
presence, whenever he pays his homage to royalty, more espe- 
cially when he goes in state to offer his congratulations to his 
sacred majesty on his accession to the throne. 

XL. Having thus far explained the antiquity and celebrity of 
this supreme court of ecclesiastical judicature ; more I need not 
say. The fame of its justice shines so bright and clear by the 
lustre of its own beams, that it admits not the addition of any 
other light. 

XLI. Long may this useful, this illustrious, this splendid 
court, the Arches Court of his Grace of Canterbury, continue to 
shine effulgent, and may its glory extend far and wide to distant 
ages. 



CHAPTER III. 



THE ANCIENT AUDIENCE COURT OF CANTERBURY. 

I. In addition to the courts of the Archbishop of Canterbury, introd. 
mentioned in the preceding chapter, there was formerly another. Chap. hi. 
called the Court of Audience. ====s 

II. According to the explanation which ancient writers learned Nature of 
in the ecclesiastical law have given, Audience is the jurisdiction *^® ^^^^"^ 
which belongs to the bishop in taking cognizance of clerical 
matters, more particularly referring to his power over the clergy 

and the monks \ 

III. A striking resemblance and affinity has been noticed 
between this Court of Audience of the Archbishop of Canterbury 
and the Court of Arches, which led some to use the expression 
that they were akin to each other ; whilst others observed, that 
they were born of the same mother ; and others, again, called 
them twin sisters '• Both courts had the same jurisdiction within 
the province of Canterbury'; to both it equally belonged to 
receive complamts, to hear appeals, and to determine causes *, 
between parties within the province *. 

IV. But of these sister courts, the Arches was beyond question 
the more ancient and the more illustrious of the two ^. 



* Lindwood (lib. v. tit. 1, c. Sint. verb. Vel ejus) has some useful matter 
touching the power of the archbishops formerly, as legates of the pope. 
He observes, *• In quantum archiepiscopus est legatus natus," &c. — ^Ed. 

* * * See the Antiquities of the English Church, fol. 31. — Oughton. 

* Gibson remarks : ** Two things are clear from our ancient records. 
Ist, that in any cause depending before the official, or dean of the Arches, an 
appeal lay (used formerly to lie) to the archbishop in his Court of Audience. 
2d, that the archbishop might at pleasure revoke any cause so depending, 
to be heard before himself in his said coiut.'' Tit. 44. cap. 2. note. — £d. 

' See the Antiquities of the English Church, fol. 31. — Oughton. 
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INTROD. V, As far as the origin of the archbishop's Court of Audience 
Chap. III. can be traced, it was as follows. In former times his grace of 
Its origin. Canterbury was in the constant habit of determining businesses, 
which naturally and properly belonged to the Arches Court, ex- 
trajudicially within his own palace ; but in such cases, before be 
interposed by passing his final decree, he committed the ex- 
amination and hearing of the matter to doctors skilled in the civil 
Auditors, and canon laws. The persons thus selected to make the pre- 
paratory investigations were called " Auditors of the causes and 
businesses of audience of the lord Archbishop of Canterbury *." 
The court VI. These auditors followed my lord archbishop wherever hp 
^ret domes- ^^j^^^ From.which circumstance the court was called the arch^ 

bishop's domestic or domiciliary court '. 
Thenfo- VII. But afterwards the auditors had power given them, not 
rensic. ^^^^ ^£ hearing, but also of determining causes ; and their j udicial 
seat was fixed to be in the consistory, which is within the ca- 
thedral church of St, Paul, London *. 
Customs of VIII. This court was frequented professionally by the same 
advocates and the same proctors, who transacted the business of 
the Court of Arches; indeed it was not allowable for any othei^ 
to appear, or mix themselves up in any way with their proceed- 
ings. With respect also to the laws of the two courts, they were 
the same. Their customs too were similar. 
Chancellor IX. Further, it is worthy of remark, that formerly the office of 
bishcT ^^^' '^® archbishop's chancellor was united with that of auditor. 
His juris- ^* '^^^^ chancellor, or vicar-general in spirituals, did not, as 
diction. such, cxercise contentious jurisdiction ; that is, did not decide 
judicially matters in dispute between litigant parties ; unless those 
cases are to be considered an exception in which there was the 
form and appearance only of controversy, as in the confirmation 
of bishops elect, and the like. The appointment and powers of 
this ecclesiastical officer had reference strictly to matters of mere 
office ; more especially to cases of voluntary jurisdiction : as, 
for example, to the commission of guardianship of a bishop's 
spiritualties during the vacancy of the see ; institution to be- 
nefices; granting licences of marriage without the publication of 
banns, &c. 
The Court XI. No judge of audience has now existed for many years, 
of Audi- ^g f^y j^g relates to contentious jurisdiction: so that this Court 

ence now •' 

only do- ^ 

mestic. 

' * See the Antiquities of the English Church, fol. 31. — Oughton. 
^ Vide Gibson's Codex, tit. 44. cap. 2. note, word ** audience." — Ed. 



COURT OF AUDIENCE. xxi 

of Audience may be said to have been long since virtually INTROD. 
abolished^; excepting only when special matters of great moment Chap. III. 
and very rare occurrence, such as the deposition of bishops or the ' " 

Uke, happen to arise. In which case the archbishop holds a 
Court of Audience in his own person and within his archiepiscopal 
residence, assisted by one or more auditors especially appointed 
for that particular business, who sit with him in judgment. 



' The account given by Johnson in his work^ and which has been adopted 
by Bum in his Ecclesiastical Law, differs a little from the statement of 
Ooghton, as to the virtual abolition of the court ,* the union of several offices 
in the same person, not of itself causing any one of those offices to become 
obsolete. " The Archbishop of Canterbury had formerly his Court of Au- 
dience ; in which at first were dispatched all such matters, whether of volim- 
tiiy or contentious jurisdiction, as the archbishop thought fit to reserve for 
bis own hearing. They who prepared evidence, and other materials to lay 
before the archbishop, in order to his decision, were called auditors. After- 
wards this court was removed from the archbishop's palace, and the jurisdic- 
tion of it was exercised by the master official of the Audience, who held his 
couit in the consistory place at St. Paul's. But now the three great offices 
€iC official principal of the archbishop, dean or judge of the peculiars, and 
official of the audience, are, and have been for a long time past, united in one 
person, under the general name of dean of the Arches ; who keepeth his 
court in .Doctors' Commons Hall." Gibson, in a note on the act of parlia- 
ment, called the Bill of Citations, (23 Henry VHI. cap. Q.) says, ** Five 
years after the making of this act, it was alleged against the Court of Au- 
dience^ that no archbishop within Christendom hath, nor ever had, any 
authority to keep any such court, by reason of the archbishopric, but only 
legates of the see of Rome ; that the authority of the pope being abolished, 
thepower derived to his legates was abolished of course ; that the archbishop 
ought not to desire the continuance of this court, as keeping a court at the 
Arehes, sufficiently authorised to hear and to determine all causes and com- 
pliinte appertaining to a metropolitan. However, the king commanded the 
urchbi^lu^ to continue his court ; and, accordingly, it was continued, as we 
find by several successions of judges of the Audience, constituted by patent, 
after the Reformation. But the Court of Arches having the same authority, 
this of the Audience (or at least the appointment of particular judges or 
auditors for the administration of justice therein) hath been long disused. 
For as to what my Lord Coke says of confirmations of bishops, admissions, 
institutions, dispensations, and the like, as if these were transacted in the 
andience of the archbishop, q]| that seems to be foreign to the purpose, and 
to have no relation to the Court of Audience, as such." — ^Ed. 
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TITLE I. 



ECCLESIASTICAL COURTS GENERALLY, AND THEIR 

JURISDICTION K 

I. Ecclesiastical Courts * are seats of judicature founded 
and established by law for the hearing and determination of all 
ecclesiastical causes or disputes whatsoever ; wherein matters of 
ecclesiastical cognizance are handled and discussed according to 
the canon law and the ecclesiastical laws of this realm. 



* This title is taken from Ayliffe's Parergon, p. 19I. — Ed. 

« A court Ccuria) was formerly called by the Romans a part of the people, 
from the division of Romulus, who first distributed the Roman people into 
thirty parts, Cpoptdum in curias triginta divider et, Livy, i. 13,) that so he 
might more readily ask the sentiments or opinions of every one, and thereby 
take care of the republic. Whence it appears that the care (cura) which 
they took in their political government, was designated by the single deno- 
mination of a court. Afterwards the place in which they managed these 
public cares or concerns, or the seat and temple of the public council, ob- 
tained the name of court, which denomination it has at this day : a court 
being defined the place where justice is judicially administered. And in the 
civil law it is sometimes called by the names of curia forum, as slso judicium, 
though improperly, being no constitutive part or immediate cause of that 
which is properly called judicium, but rather the remote cause, judicium 
being defined by Aristotle, Kpimg rov Sikuiov km adiKov, a judging between 
the just and unjust ; and is constituted by three persons, the plaintifif, caUed 
in the civil law actor fad agendo) ; the defendant, who is also called reus 
fa re) ; and the judge ; which three may be said to be the immediate cause 
of it. To give an account of the several divisions of courts in the time of 
the Romans, or those at this day, were far from our present purpose. The 
courts here spoken of are the spiritual or ecclesiastical courts ; and those 
especially which are -celebrated and kept in the name and by the authority of 
the Archbishop of Canterbury. Conset, part i. chap. 1. § 1. — Ed. 
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Consisto- 
ries. 



II. These courts are either styled supreme, intermediate^ dv 
inferior courts. 
Supreme uj^ The supreme courts are those which are immediately 
deal courts, founded on the king's authority, as the Court of Delegates from 
the king in Chancery now is, and the High Court of Commission 
formerly was. For as secular courts have in all ages been 
established for the decision of temporal causes, so in like mannet 
by the grant of princes. Ecclesiastical Courts have been founded 
for the determination of all ecclesiastical suits which may happeoi 
among men in the Church. And, as the king is the head ofitfae 
Church upon earth, it is fit that he should have the highest pre^ 
eminence therein in point of judicature. Thus for the execudoil 
of ecclesiastical laws all judges have their proper tribunah 
assigned them from the highest to the lowest, which, in the 
phrase of the canon law, are called consistories ; andio these not 
only clergymen, but laymen too, are convened by ecclesiastical 
judges ^ in all causes which do of ecclesiastical right or custom 
appertain to spiritual cognizance ^ But in feudal and othes 
causes which do of common right, or by some statute, belong^ to 
secular courts, they shall not be summoned by any judge into 
an ecclesiastical court ^ Nor shall any one, by the laws of 
England, be called out of the realm to any court whatsoever on 
pretence of any ecclesiastical cause. For it is enacted by parlia- 
ment ^ that all causes shall be heard and determined in the king*B 
ecclesiastical courts, within his jurisdiction and not elsewhere, 
according to the nature and quality of them, as often as they arise 
within the realm or any part of the king's dominions ; provided 
the cognizance of such causes does ex bemgnitate principum, and 
according to the laws and customs of the realm, belong to the 
ecclesiastical jurisdiction. And if any one shall procure a citation, 
inhibition, or sentence in the aforesaid causes, from the court o£ 
Rpme or from any other court out of the realm, or endeavour to 
procure the same, he shall incur the penalty of a praemunire in-t 
flicted by a statute of Richard II.' 
Court of IV. Among these courts, that has the first place which de- 
e egates. pgjjjg ^^ ^jjg king's commission, as the Court of Delegates does. 



* Gregory's Decretals, book ii. tit. 2, chap. 1, § 2, 3, and Nov. 119 and 
120.— Ayliffe. 

* Ibid, book ii. tit. 2, chap. 1. — Ayliffe. 

® Ibid, book ii. tit. 2, chap. 6 and 7. — Ayliffe. 

* 24 Henry VIII. chap. 12.— Ayliffe. 

* 16 Richard II. chap. 5. — Ayliffe. 
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iriiexein all-eailses of appeal^ by way of devolution from either of 
the archbishops^ are decided. But in regard to the jurisdiction of 
this court, it has been enacted by parliament ^ that no appeal shall 
be made, in causes begun within the realm, to the court of Rome 
or out of the kingdom, for want of justice in the two archbishops* 
courts ; but that the party may appeal to the king's majesty in his 
High Court of Chancery. And after such an appeal is made, a 
eotumisfiion is directed under the great seal to persons specially 
apfwinted, who, by virtue of the said commission, have power to 
hear and finally determine every such cause of appeal. But a Court of re- 
review of the proceedings, by the king's special grace, may be ^^^^' 
had hereupon. 

V, Then as to the High Commission Court, which is now High Com- 
abolished by parliament, it was ordained by the first of Elizabeth ', ^^^^^ 
that the crown might, by letters patent under the great seal of 
England, whenever it thought fit, name certain subjects at plea- 
sure for the exercise of spiritual jurisdiction, throughout the whole 
realm of England, and the king's dominions thereunto belonging ; 
and visit, reform, and correct all errors, heresies, schisms, abuses, 
oflfences, and contempts whatsoever, which may be corrected and 
refonned by any ecclesiastical authority ; and that the persons 
thus named should have full power of executing the premises 
according to the tenor of such letters patent. And though this 
last court was at first founded upon good policy in the state, to 
strengthen her majesty's government against the Romish in- 
cendiaries ; yet it much wanted a proper basis to support it, and 
was afterwards made use of as a means rather to destroy the 
Protestant religion than to keep out Popery; therefore it was 
abolished. 

VI* Intermediate courts are those wherein archbishops and Intermedi- 
bishops' exercise jurisdiction by way of appeal fi*om inferior **® c<*"^^^ 
(xrdinaries* For as the Court of Delegates now acts therein by 
virtue of the king's commission and a delegated power ; so under 
his majesty, archbishops and bishops have the power of judi- 
cature, not only in causes of the first instance in their respective 
dioceses, but also in causes of appeal by virtue of an ordinary 
jurisdiction'. Though archbishops, in whose courts causes of 
appeal interposed from any courts whatsoever within the province. 



» 25 Henry VIII. chap. 19.— Ayliffe. 

' 1 Eliz. chap. 1 . — Ayliffe. 

^ Gregory's Decretals, book i. tit. 30, chap. 1. — ^Ayliffe. 
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even onUsso medio, are determined, have a larger jurisdiction' 
herein than bishops ; and wherein upon letters of request ' ob- 
tained from the ordinary, any controversies whatsoever^ and 
between whomsoever, may be originally commenced. 
Court of VII. Of the courts of the Archbishop of Canterbury, the chief 
is the Court of Arches (which is particularly described in 
Chapter II. of the Introduction to this work). It has all ordinary 
jurisdiction in spiritual causes of the first instance within the 
archbishop's peculiars : and of appeal too, as the superior ecclesi- 
astical consistory throughout the whole province of Canterbury ^. 
For my Lord Coke says *, that the archbishop's power to call any 
person for any cause out of any part of his province within the 
diocese of any other bishop, except it be upon appeal, is restrained 
by a statute of the realm. 
Court of VIII. Next to the Court of Arches is the Court of Audience> 
" ^^^^^' (which is particularly described in Chapter III. of the Introduc- 
tion to this work). 
Prerogative IX. The Prerogative Court of Canterbury is that wherein all 
controversies touching wills, (when the probate of such wills does 
belong to the archbishop's jurisdiction), and likewise touching the 
administration of the goods of persons dying intestate, which are 
Bishops' of the same cognizance, are examined and determined. But 
courts. bishops, in respect of their ordinary jurisdiction, hold their courts 
Chancel- in their cathedrals, over which their chancellors do or should 
preside ; and in remoter places of their jurisdiction, their com- 
saries. missaries. 

Inferior X. Inferior courts are those which belong to persons who are 

courts. inferior to bishops, as archdeacons, deans and chapters, and such 

as have peculiar jurisdiction. For, in regard to the great extent 

of some dioceses, besides those courts which belong to bishops, 

Arch- archdeacons have also their courts *, and do, either by grant or 

eacons. prescription, some of them exercise concurrent jurisdiction with 

Deans and the bishop within their archdeaconries. Thus likewise deans and 

chapters, chapters take cognizance of causes in exempt jurisdictions granted 

to their cathedral churches. And there are others who have 

peculiars in some certain parishes, whose inhabitants within the 



» Antiq. Brit, de priv. Sed. Cant.— Ayliffe. 
» 23 Henry VIII. chap. 9.— Ayliffe. 
24 Henry VIII. chap. 12.— Ayliffe. 

* Institut. part 4. and 23 Henry VIII. chap. 9. — Ayliffe. 

* 23 Henry VIII. chap. 9.— Ayliffe. 
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limits thereof are sometimes exempt from the archdeacon's and 
sometimes from the bishop's jurisdiction *. 

XI. It was resolved in the case of Pickaver, on the statute Junsdic- 
of Henry VIII,% that if a bishoprick within either province thTavoid-^ 
becomes void, and so consequently the jurisdiction devolves onanceofa 
the metropolitan, such metropolitan must hold his court in the 
inferior diocese, for such causes as are by the ecclesiastical law to 

be tried before the inferior ordinary *. 

XII. The style and custom of particular courts ought to be Custom of 
observed and had in great consideration with all judges ; as is ex- 
plained in the next title. 



Canon 125. "All chancellors, commissaries, archdeacons, ofR- Situation of 
cials, and all others exercising ecclesiastical jurisdiction, shall 
appoint such meet places for the keeping of their courts, by the 
assignment or approbation of the bishop of the diocese, as shall 
be convenient for entertainment of those who are to make their 
appearance there, and most indifferent for their travel. And Hke- Time of 
wise they shall keep and end their courts in such convenient time, courtsf 
as every man may return homewards in as due season as may be." 



TITLE II. 



THE STYLE AND CUSTOM OF ECCLESIASTICAL COURTS <. 

I. That is properly called the style * of court, when any practice Style of 
or custom in relation to judicial matters is introduced by the *'°"^- 



* Gregory's Decretals, book v. tit. 33, chap. s. 1 and 3. Sexti Decretal, 
lib. 5, tit. 7, chap. 1. — Ayliffe. 

« 23 Henry VIII. chap. 9.— Ayliflfe. 
» Hob. Rep. 178.— Ayliffe. 

* This title is taken from Ayliffe's Parergon, p. 193. — Ed. 

« The word style, Conset observes, is confusedly taken in the law, some- 
times for the word consuettido, which takes likewise the name of stylus curia, 
stylus judicii, &c. How these words, stylus, consuetudo, and observatio differ, 
is too tedious now to show, though formerly they were very indifferently 
used one for another. It is defined at this day, a particular custom, only 
powerful and of force in that court where it is in use. In which respect it 
differs from a custom, which may possibly be so general as to be of force in 
the several divisicms of courts. Conset, part i. cap. 2, § 1. — ^Ed. 
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judge, who has. a power of doing so, that is to say, of making 
rules and orders of court *. ' 

II. It differs from custom strictly so called, in many points ^ 
because it respects not only the order and method of writing; 
but also the judge's method of proceeding, and his way and 
manner of interpreting a doubtiiil law; nor is it inferred from the 
usage and consent of the people, nor from a plurality of acts, as 
a custom is. 

III. The style of court, therefore, is properly the practice 
observed by any court in its way of proceeding, and is not a law 
unto causes and persons, but a mode of proceeding ; as it is in 
the city of Bologna the style of court for the notary to read the 
sentence given, which is valid because so practised there ; whereas 
of common right the judge ought to read the sentence. But if a 
judge who has the power of making a rule of court, introduces a 
style of court contrary to law, it is not valid ', unless the same be 
founded on the knowledge and consent of the peqple, and on 
preemption, as custom is ; or else is supported with the appro- 
bation of the prince, and respects the order iuid method of judi- 
cial proceedings alone. Again, regularly speaking, a style of 
court has a relation to such things as are arbitrarily left to the 
judge's discretion ; as that a libel be exhibited in all but summary 
causes ; for of common right causes of light importance are arbi- 
trary, in which last kind of causes a judge may introduce a style 
of court ; but he must be a sovereign judge to do it in such things 
as are contrary to the common law or custom *. But if the style 
of any court be contrary to the common law, then it ought to be 
proved in respect of its prescription, as a custom is. 

IV. A style of court is introduced by such usual clauses as the 
court is wont to insert and make use of; and if the same be not 
observed in all processes emitted from thence, such letters of 
process shall be deemed surreptitious. For the style of court is 
ia the place of a judicial form of proceeding; and whenever we 
d^Mirt from this common style, it infers a presumption of false- 
hood or forgery *. When the style of court respects the decision 
of a cause, it requires full proof that it has the usage and consent 



* Cravetta Tractat. de Ant. Temp. — Ayli£k. 

^ Gregory's Decretals, book v. tit. 20, chap. 6.— -Ayliffe. 

* Alex. Cons. 36. in fin. lib. iv. — ^Ayliffe. 
.■*■ Alex. Cons. 36. lib. iv. n. 9. — ^Ayhffe. 

^ Gregory's Decretals, book v. tit. 20, ehap. 6*--*Aylifie. 
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of the people. And therein a judge cannot inform himself in hia 
own chamber, but must do it in open court \ By a style of court 
a sentence may be pronounced without publishing the witnesses, 
though such publication was moved for. And such sentence is 
not null and void, because the party ought to appeal, from the 
grievance immediately. Thus the style of court makes a law. in 
such cases as are not decided by law ^ Wherefore we ought not 
easily to depart from ancient practice, and that which has com- 
monly been observed for law '. 



TITLE III. 

THE ECCLESIASTICAL COURTS WHICH ARE HOLDEN BY 
AUTHORITY OF HIS GRACE THE ARCHBISHOP OF CAN- 
TERBURY WITHIN THE CITY OF LONDON. 

I. First, the Archbishop of Canterbury's Court of Arches *. ^^1^ ^^ 
This court used to be holden within the parish church of the 
blessed Virgin Mary le Bow *, in the city of London *. 

II. For a time the designation of this court was simply, " the 



* Socin. Cons. 36, n. 1 1 . — ^Ayliffe. 
' Anc. Cons. 53, n. 2. — ^AyMe. 

' Stylus et consuetude curianun et loconim singolarium, conservanda 
sunt. Lindwood. lib. iiL tit. 13, v. accipere. Optima legum interpres est 
consuetudo. Zouch's Elements. — Ed. 

^ Called in Latin, Alma Curia Cantuariensis de Arcubus. — ^Ed. 

' See the origin of this name, in chap. ii. of the Introduction.— Ed. ! 

* The Court of Arches is now held by its judge (in his quality of official 
principal) or by his surrogate, in the common hall of the College of Advocates, 
within the parish of St. Benedict, near Paul's Wharf, London. But the 
judge, (as dean of the peculiars) has continued to hold his court within the 
church of the blessed Virgin Mary le Bow. Both these courts are held on 
the same day, before twelve o'clock at noon. — Oughton. See the Introduc- 
tion to this work, chap. ii. and the Appendix, No. I. — Ed. 

Whenever the word now (hodie, modo, &c.) occurs in the text or notes of 
Oughton, it must be remembered, that he wrote an hundred years ago ; and 
that, consequently, the word now must have reference to that period, 
though, in most cases no change has taken place since. The edition from 
which this translation is made, bears date A.D. 1728, and the work itself we 
suppose to have been written between the years 1712 and 1715.— -Ed. 
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Archbishop's Consistory," as appears from the ancient records of 
the court *. 

Court of III. Secondly, the Archbishop of Canterbury's Court of Au- 
udience. ^f^^^ a 'pj^g y^Xdnce of holding this court was ' the consistorial 
chamber within the cathedral church of St. Paul, London *. 

CourT^""^ IV. Thirdly, the Archbishop of Canterbury's Prerogative 
Court ^ It was, in like manner, holden in the consistorial cham- 
ber •, at St. Paul's . 



* See the decrees in the Arches Court, by Archbishop Winchelsey, A.D. 
1295^ and the decrees of Archbishop Stratford, A.D. 1342. — Oughton. 

' In Latin, Curia Audientite Cantuariensis, — ^Ed. 

' The Latin word is tenetur, applying to the time then present. But it is 
very evident from consulting Oughton's Introduction, chap. iii. and from the 
marginal reference, where the terms are, olim habita, that he refers to a period 
many years previous, when the court used to sit as a separate court of judi- 
cature. Now, as Oughton tells us in the above-mentioned Introduction, the 
court is virtually abolished, as far as relates to general business^ no judge of 
audience having existed for a length of time. — Ed. 

* See the Introduction, chap. iii. § 11. — Oughton. 
' In Latin^ Curia PrcerogativtB Cantuariensis, — Ed. 

The Prerogative Court of the archbishop is at present holden in the 
public hall of the College of Advocates, in the afternoon. — Oughton. 

^ Under this head Oughton adds, from MSS. in his possession, the follow- 
ing remarks. The jurisdiction of the official of the Arches remains in full 
force during the vacancy of the metropolitan see of Canterbury. Commis- 
sions, citations, and decrees issued before the vacancy, may and ought to be 
acted upon, by virtue of the judge's authority who decreed them, notwith- 
standing the avoidance, and during its continuance. But the authority both 
of the Court of Audience and of the Prerogative Court immediately ceases 
on the metropolitan see becoming vacant. Neither have the commisfdons, 
citations, and decrees of those courts any validity, unless they are renewed 
in the name of the dean and chapter, to whom, and not to the su£Qragan 
bishops, the jiurisdiction was adjudged, by Edmund, archbishop of Canter- 
bury, A.D. 1581^ to belong of ancient custom, during the avoidance. — ^Ed. 
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TITLE IV. 

THE DAYS OBSERVED IN THE ECCLESIASTICAL COURTS 

FOR JUDGMENT ». 

I. Thb days called in the law dies juricUci, are such as are Court days. 
proper and suitable^ and set apart in the law for judicial acts ; in 

which respect they are termed opposites to holidays ', these being 
exempt from all judicial acts, and rendering them null and void, 
if attempted to be executed on such days. 

II. These dies juridici are reduced to four terms in the year, Terms. 
each term containing sometimes twelve, fifteen % or twenty days ; 
sometimes fewer. 



TITLE V. 

DIRECTIONS FOR OPENING THE DIFFERENT ECCLESIAS- 
TICAL COURTS *. 

I. The Court of Arches used to meet for the dispatch of business Court of 
in Michaelmas term every year on the day next after the Feast of ^^ ^^' 

. . Michael- 

the blessed Virgin and Martyr Faith, i. e, on the 7th day of ^as term. 



* This title is taken from Conset, 1. 1. § 2. — Ed. 

* Wesembecy ff. T. de feriis. 1. 1. and c. omnes in fin. Jason in 1. 4. n. 3. 
hoc. tit. spec. d. fer. sect. fin.-^Conset. 

3 Fifteen is the number in the courts of the Archbishop of York. — Conset. 

* This article only treats of the commencement of the ecclesiastical terms, 
or of the first court day in each term. The author has therefore studied to 
supply the deficiency, by giving a full account, in the Appendix, of all the 
court days in each term, with reference to the ancient, as well as the modem 
practice. — Oughton. 
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Hilary 
term. 



Easter 
term. 



Trinity 
term. 



Court of 
Audience. 



October (unless that day was a holiday) : but now it does not 
commence its sittings till the 23i of the same month. 

II. The first regular court day in Hilary term was on the day, 
not being a holiday, next succeeding the Feast of St. Hilary, ». e. 
the 13th day of January ; but now it is not till the day after the 
feast of Bishop St. Wolstan, i. e. on the SOth day of the same 
month. 

III. In Easter term the first general court day is on the 
Monday fortnight after Easter-day ^ and is commonly called the 
court next after the fifteen days ' of Easter. 

IV. In Trinity term the custom is to open the court on the 
day following the Feast of the Holy Trinity : unless that .day 
should happen to be a holiday. 

V. The Court of Audience was always accustomed to regulate 
its sittings by the Court of Arches. It used to meet for the dis- 
patch of business every term on the day (if not a holiday) next 
succeeding that on which the Arches Court opened^ in the morning 
before twelve o'clock*. 



* See Appendix^ No. VII. — Ed. 

' For example, observes Conset, " In the year 1680, quindense Paschie 
was the first day of May, that being just a fortnight after Easter, and Easter 
term began that year on the second day of May in this spiritual court (t. e. 
his ecclesiastical court at York)." — Conset, 1. 1. 2. 

The ancients commonly included fifteen days (quindetuBj in the whole 
solemnity of the Pascha, i. e, the week before Easter Simday, called by them 
sometimes the great week, sometimes the holy week, and by us, passion 
week, and the week following, called Easter week. The one of which was 
termed Pascha ^Tavpian/iov, the Pascha of the Cross, and the other Pascha 
AvaaTaffifiov, the Pascha of the Resurrection. Suicerus (Thesau. Ecdes. 
tom. i. p. 304, and tom. ii. p. 1014,) will furnish the learned reader with 
examples of both. See Bingham's Origines Eccles. book xx. chap. v. § 1. 
—Ed. 

s 1. NoW'On the morning of the day, not being a holiday, next after the 
opening of the Court of Arches (at the time mentioned above for the former 
sitting of the Court of Audience), businesses of cautions, or caveats, in the 
goods of persons deceased, are heard by the judge of the Prerogative Court 
of Canterbury. 

2. And, at the same time, the said judge hears arguments from the advo- 
cates on either side, both respecting the fact and the law, touching assigna- 
tions, to hear his judgment on any incidental question (the act of court 
being prepared in writing by the proctors respectively), as also that he may 
decide on the admission or rejection of allegations in writings and other 
matters incidentally occurring in suits. 

3. At the same time he hears informations on the general merits of a cause 
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VI. After twelve o'clock on the same day, the members of the Prerogative 
archbishop's Prerogative Court assemble : still with the same ^^^^^ 
proviso, that the day is not a holiday \ 

VII. Further than this there are no fixed or determinate days No other 
on which, more than on others, the above named ecclesiastical g^"^^*y' 
courts are bound to open for the public prosecution of business \ 

They are, however, usually held, with greater or less frequency, 
after an interval of six, or seven, or eight days % according to cir- 
cumstances. (Care being taken that informations, as they are 
called, be duly heard, so as to facilitate the regular discharge and 
expeditious advance of the proceedings, and thus bring contests 
to a speedy termination.) 

VIII. Hence the established usage has been for citations to 
issue firom these courts directing the appearance of the parties 
cited " at the accustomed hour, on the third (fourth, fifth, or sixth *) 
day, being a court day, after the execution of the citation : or on 
whatever day next succeeding the judge shall preside in his court 
for the administration of justice '." 



both touching the law and the facts, previous to the delivery of his definitive 
sentence in the same. 

4. This, however, is by no means the regular time of holding the Prerog- 
ative Court. Neither is the judge then properly said to occupy his judicial 
seat, nor is this properly esteemed a court, (unless with the consent of the 
parties interested, or their proctors), seeing it is in fact only a meeting in the 
intervening period between two court days, to expedite business by giving 
informations. In other words, it is for the purpose of the judge's hearing 
only and not deciding. — Oughton. 

' ' Informations being received by the judge of the Prerogative Court, and 
caveats heard, extrajudicially, in the morning before twelve o'clock. In the 
afternoon of the same day, the court sits regularly for the dispatch of business. 
— Oughton. 

* See the Appendix, Numbers 3, 4, 5. — Ed. 

' These days are called dies incerti, only in respect of the time when the 
defendant must appear, the other necessary and constitutive parts of tlie 
citation, scil. ** de quo, et an, et cui extiturus sit,'' being complete. — Conset, 
1.1. 2. 

* Sometimes the eighth or tenth day, or even a later day, is named ; de- 
pending upon the distance of the place, where the parties cited live, from the 
court. — Oughton. 

* In modem practice the style of the summons runs thus : " To appear 
(at such a place) on the third (or some other) day, after the citation has 
been duly served upon the parties to whom it is addressed, if that day be a 
court day, otherwise on the first court day next following, at the accus- 
tomed hour of holding the said court for the administration of justice. — 
Oughton. 

D 
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IX. It is desirable that parties thus cited should come to 
London on the day expressed in the citation. In order that, 
should the court not happen to meet on that day, they may be in 
readiness to obey the summons, and appear as soon as the court 
does open. 
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TITLE VI. 

JUDGES, THEIR OFFICE AND DUTIES*. 

Who are LA JUDGE * is a person who, either by his own proper jurisdic- 
judges. ^Jqjj^ qj. gjgg ijy 2^ delegated authority committed to him, has a 

right and power of taking cognizance in such causes as are 
litigated before him in judgment ^ And he who has this power 
by virtue of his own proper jurisdiction, is called an ordinary 
judge * : and he who has it by virtue of a delegated jurisdiction, is 
termed a delegated judge ', or ^^ judex extraordinarius *." A judge 
is also in Latin called ^^jtis animatum ^" a mediator of justice ; 
because he ought to be a minister and mediator of justice between 
both parties in a suit: for a good judge ought not to do any 
thing according to his arbitrary will and pleasure, but to pro- 
nounce sentence and execute other matters in law, according to 
the direction of the laws themselves. 



* This title is principally taken from Ayliffe's Parergon, pp. 309 — ^317, 
and pp. 160, 161.— Ed. 

^ Styled, in Latin, Judex, quasi jus dicens populo, because it is his duty 
and business to pronounce law to the people. — Ayliffe. 

3 The distinct parts or species of the judge's office are cognizance, deter- 
mination, and execution. — Ayliffe. 

* Digest, 2. 1. 5. — Ayliffe. 

* Hereunto we may add a sub-delegated judge, to whom only some part of 
the mesne process in a cause is committed in the second place by a delegated 
judge, as commissioners, or auditors, to receive and take an answer, to ex- 
amine witnesses, and the like. — Ayliffe. 

" This word Judex is sometimes improperly used in the digests. (D. 4. 
8. 41.)— Ayliffe. 
' In the Greek tongue, futroSiKog, — Ayliffe. 
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II. Only such persons can appoint and make a judge who By whom 
have this power granted them by law *, as princes or other ^PP®***^"* 
superior and sovereign magistrates. But in some matters * we 

ought to have a regard to custom, which has a power of delegating 
a judge, as in cases of arbitration^ and the like^ 

III. According to the institution both of the civil and canon Encou- 
law * judges ought to be so far from encouraging suits, that they ^^" 
ought to interpose their good offices and best endeavours between 

the parties litigant, in order to bring them to a good agreement 
if possible, pro bono pads. And if parties are wiUing to 
adjust the matter among themselves without the assistance and 
mediation of the judge, they ought not to be hindered ; nor ought 
judges to exact or demand any thing from them on this account ; 
nor even their ministers and servants \ 

IV. By the civil law* an ordinary judge cannot be recused by Recusation 
way of exception, how suspected soever he be. Yet if he be a ° J"^®** 
suspected judge, an assessor or coadjutor shall be assigned him, 

and this assessor shall see that all judicial proceedings go fairly 
on without suspicion. But by the canon law ' even an ordinary 
judge may be recused, (though a judge recused even by this last 
law, cannot take cognizance of such recusation), because an ex- 
ception of suspicion affects him much, provokes him to anger and 
resentment, and renders him incapable of judging: and therefore 
he shall not have cognizance either of the principal matter or of 
any incident thereunto belonging, lest he should injure the party 
recusing him, to whom nothing can happen more grievous than 
to litigate under a suspected judge. 



» Digest. 5. 1. 12. — Ayliffe. 

' According to Angelus. — Ayliffe. 

• If a jurisdiction does not accrue to a person either by some act of law, or 
by a prince's grant, or by some other means, he has nothing to do to give 
judgment ; as the Hebrews verified against Moses, saying, '* Who made 
thee a judge over us ?'* Exod. ii. 14. — Ayliffe. 

* Gregory's Decretals, book i. tit. 36, chap. 10. — Ayliffe. 

» Every judge is said to be God's minister upon earth, and therefore his 
judgment is deemed to proceed de vultu Dei, But nothing can proceed from 
thence but truth and justice, for God says, " I am the way, the truth, and the 
life." John xiv. 6. And again, *' All the paths of the Lord are mercy and 
truth," Psalm xxv. 10. Therefore, whilst a judge follows truth, and justice, 
and mercy, he is God's minister; but if he commits injustice, he is the 
devil's servant, and not properly a judge. 

« Digest. 3. 1. 16.— Ayliffe. 

' Gregory's Decretals, 2. 2. 4. — ^Ayliffe. 

d2 
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Copizance V. A judge who has the cognizance of the principal cause^ may 
d^^' ^®^ *^^ cognizance of any thing incident thereunto ^, though the 
incident be such, touching which he could not otherwise have cog- 
nizance principally ^ 
Extra-judi- VI. Though a presumption lies in favour of a judge, when he 
ceedFttM. proceeds judicially, that his proceedings are according to justice ; 
yet it is otherwise if he shall proceed extra-judicially. And a judge 
by proceeding to an exti'a-judicial act of injustice, cannot any more 
proceed judicially in that cause, because he has rendered himself 
suspected therein, by acting as a private man. 
Judge's de- VII. Though a judge ought always to have a supreme equity 
cording^to before his eyes', yet ought he not to recede and depart from 
the merits written laws on the account of unwritten equity *. But a judge may 
supply those things in law wherein the advocates of the parties 
are greatly deficient in their informations. As when an advocate 
makes allegations or quotations of law, which do not satisfy the 
mind of the judge, and the judge himself remembers some law or 
statute which rightly determines the question, he may in such a 
case found his sentence on such a law or statute, and not judge 
therein " secundum allegata et probata ;" and herein he shall not 
be said to judge rashly, and of his own head. For though a 
judge is bound to enquire into the condition of a cause by infor- 
mations (as the civilians style them), and to take the advice of 
advocates thereon : yet he is not obliged to follow the same in 



^ A cause or matter is said to be an incident, when it is not moved or 
commenced by way of action, but only by an exception, replication, and 
the like. Thus m a pecuniary cause, controverted before an inferior judge, 
such judge may try the state of the incident matter, though he cannot try 
the principal cause. — Ayliffe. 

^ Gibson remarks, ** In later days, when that right has been contended 
for, we find it absolutely denied. The incident point is separated from the 
principal, and wrested out of the hands of the spiritual judges, and ofttimes 
the incident draws the principal along with it." Introd. Discourse, vol. L 
p. 20. — Ed. 

« Digest, 13. 4. 4.— Ayliffe. 

* Unless it be through the authority of him to whom this alone belongs, 
in order to limit and restrain a severe written law. As when there is a mul- 
titude of delinquents in a case, since a multitude cannot be pimished without 
great scandal ; and then a pimishment inflicted by some statute or written 
law, may be moderated by the judge upon good cause assigned. For though 
a judge may not extend a punishment beyond the letter of the law, yet he 
may mitigate the same according to the equity of the case ; and if he cannot 
warrantably do this, he is to report the same to the prince for his mercy. — 
Ayliffe. 
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such a manner as to give entire credit to them. And when he 
has satisfied his own conscience thereby^ he may put an end to 
the informations and allegations of advocates whenever he pleases. 
A judge ought to take care that all solemnities of law be ob- 
served * ; but by a consent of parties he may hear and determine 
causes in a summary way of proceeding. 

Every judge in pronouncing sentence ought to have a principal 
regard to truth and equity, always adhering thereunto, and des- 
pising the quirks and subtilties of the law : for though these may 
sometimes be tolerated in pleading, yet in pronouncing a sentence 
and judgment in law they ought to be entirely rejected and set 
aside. 

In cases not expressly specified by law, a judge ought always, 
in inflicting punishments, to be inclined to the more humane and 
equitable part. 

VIII. Chancellors * were first introduced into the Church by Chancel- 
the second canon of the council of Chalcedon. They were men ^**"* 
trained up in the civil and canon law of those ages to direct the 
bishops in matters of judgment relating as well to criminal as to 
civil affairs in the Church. It appears firom several laws in the 
Justinian code ', that bishops in their episcopal audienSb had the 
cognizance of all matters relating to the Church *, whether they 
were of a civil or criminal nature, and to this end and purpose 
they had their chancellors and officials to assist them in points of 
law, and to defend the rights of the Church *. Though some 
think these officers were of a very late date, and introduced by 
the sloth and negligence of bishops, unwilling to hear and deter- 
mine those causes wherein they had jurisdiction. These ecclesi- 
astical lawyers were not at first deputed and assigned unto any 
certain place, but supplied the office of the bishop at large in 
hearing ecclesiastical causes which were of a contentious jurisdic- 



» Digest, 2. 15. 8. 17.— Ayliffe. 

s Or bishops' lawyers, in Latin called Eccksiecdici, or Episcoporum Ecdici, 
—Ayliffe. 

' Some of which laws were of Justinian's own making, and other empe- 
rors before his time, even from the days of Constantine the Great.^Ayliffe. 

* St. Ambrose, St. Augustine, and other holy fathers in the primitive 
Church, were continually employed in the decision of secular causes ; and 
the emperor Constantine, by an imperial decree, confirmed their sentences, 
and gave to all litigants (both parties agreeing) the option of referring their 
causes to lay or ecclesiastical judges. Eusebius de Vit. Constant, lib. iv. 
c. 27. Sozomen, lib. i. c. 9. Bingham's Antiquities, 2. 7. 3. — Ed. 

^ See Gothofred, in his Annotations on the Law (c. I. 3. 33. 2.) Nvho col- 
lects the matter from Papias. — Ayliffe. 
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tion, or at least they assisted the bishop therein : and therefore 
they were required to be well skilled both in the ci?il and canon 
law. They carry the bishop's authority every where in matters of 
jurisdiction : and as they and the bishop make but one consistory, 
they are sometimes styled the bishop's vicars-general, extendii^ 
their authority throughout the whole diocese *. Herein they are 
distinguished from the commissaries of bishops, whose authority 
is only in some certain place in the diocese, and in $ome cert£Mn 
causes of the jurisdiction limited to them by the bishop's com- 
mission, and therefore the law calls them judices or officiates 
foranei '. 

IX. Chancellors, as distinguished from vicars-general', com* 
missaries, and principal officials, are they who have the cogni- 
zance of all causes both of voluntary and contentious jurisdiction 
committed to them; whereas, properly speaking, vicars-general 
have only all causes of voluntary jurisdiction delegated to them^, 
and principal officials only causes of contentious jurisdiction*. 
Thus the power of vicars-general differs from that of principal 
officials ^, since officials are said to be those persons to whom the 
cognizance of causes ' is generally committed by such as have 
ecclesiastical jurisdiction ; and on such persons the cognizance of 
causes is transferred throughout the whole diocese, but not the 
power of inquisition, nor the correction of crimes, nor can they 
remove persons from their benefices, nor collate to benefices, 
without a special commission. For a general commission alone 



^ According to the common law a bishop cannot be a judge in his own 
consistory, except in some particular cases, wherefore if a bishop will not 
choose a chancellor, the metropolitan may and ought to do it. — Ayiifie. 

' In other words, officiales astricti cuidam foro dioccBsios tantum. Gloss. 
inClementin. lib. ii. tit. 2, cap. 1. — Ayliffe. 

• " In fact," observes Gibson, " there are two offices united in those 
whom we now commonly call chancellors of bishops, which offices the law 
hath carefully distinguished." Introd. Discourse, p. xxii. 

* Such as visitation, correction of manners, and granting institution, with 
a general inspection of men and things, in order to the preserving of^ disci- 
pline and good ecclesiastical government. Gibson's Tracts, 108. 

' That is, concerning wills, legacies, marriages, &c. Sexti Decretal, lib. L 
tit. 13, cap. 2. — Ed. 

« Gibson (p. 990,) wishes that these offices were kept separate : the office 
of vicar-general to be vested in the hands of some grave and prudent clergy- 
man, usually resident within the diocese ; and that of official (as being con- 
versant about temporal matters) in the hands of a layman well skilled in the 
civil law. — Ed. 

^ In officialem Episcopi, per commissionem officii generaliter factam, cau- 
sarum cognitio transfiertur. Sexti Decretal, lib. i. tit. 13, cap. 2. — Ed. 
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of taking cognizance of causes ^ is not sufficient ' to constitute any 
one a principal official to these ends '• But vicars-general may 
do all the aforesaid matters by virtue of their office, except collat- 
ing to benefices. These are the persons to whom archbishops 
and tnshops do by commission or letters-patent delegate their 
power and juris^ction in ecclesiastical and other matters. 

Canon 127. ** No man shall hereafter be admitted a chancellor, Thequaiifi. 
commissary, or official, to exercise any ecclesiastical jurisdiction, oath of*"^ 
except he be of the fiill age of twenty-six years at the least, and judges. 
one who is learned in the civil and ecclesiastical laws, and is at 
the least d thaster of arts, or bachelor of laws, and is reasonably 
well practised in the cause thereof, as likewise well affected and 
ssealously bent to religion ; touching whose life and manners no 
evil example is had : and except, before he enter into and execute 
any such office, he shall take the oath of the king's supremacy in 
the presence of the bishop, or in open court, and shall sub- 
scribe to the articles of religion agreed upon in convocation in 
the year 156S, and shall swear that he will, to the uttermost of 
his understanding, deal uprightly and justly in his office, without 
respect or favour of reward ; the said oaths and subscription to be 
recorded by a registrar then present." 



TITLE VII. 

TOE JUDGES WHO PRESIDE OVER THE COURTS OF HIS 
GRACE THE ARCHBISHOP OF CANTERBURY, AND THE 
TITLES OF THE SAID JUDGES. 

I. First, The official principal of the Archbishop of Canter- official 
bury's Court of Arches *. He is now for the most part familiarly fu*°?^^ ^^ 

— — — Court. 

1 Causes of contentious jurisdiction. See Lindwood, lib. ii. tit. 4, cap. 1. 
voc. Vicarios Generales, and voc. Officiales Principales. — Ed. 

' Unless the same be either expressed by word of mouth or in writing, by 
the persons who commissioned him, so that his intention hereby may be 
made known and appear. — Ayliffe. 

' That is, matters of voluntary jurisdiction, and the power of inquisition in 
the administration of jurisdiction purely spiritual. — £d. 

♦ The worshipful John Bettesworth, LL.D. is mentioned by Oughton as 
the official principal who presided over the Court of Arches at the time 
when he composed his work. And the worshipful Daniel Dun, Kt. LL.D. 
was the official principal in Conset's time. — Ed. 
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known by the style and appellation of Dean of the Arches * : the 

same title which has for many years past been given to him ; and 

which at first attached to him in the following manner. 

Why called J J. The official of the Arches Court used very seldom to re- 
Dean of the .1 ..i*Ti* o ^ * 

Arches. main long together in London, in consequence ot his numerous 

engagements both in fordgn countries, and within the realm of 

England, on regal matters of state. During his absence, the dean 

of the Deanery of the Arches (whose own official duties were 

confined to the limits of thirteen parishes, peculiars within the 

city of London, immediately subject to the exempt ecclesiastical 

jurisdiction of the Archbishop of Canterbury) was frequently 

called upon to preside in court for him as his surrogate or deputy \ 

Indeed this appointment of the Dean of the Arches was regulated 

by the ancient statutes' of the said court. In consequence of 

which arrangement it happened, that in course of time the official 

himself, when he occupied in person the judicial seat, was, as if by 

a common agreement in a vulgar error, called> by the borrowed 

title of his deputy, " Dean of the Arches *." 

Official of III. In the ancient statute books ^ above mentioned, this judge 

tory^of the' *^ sometimes called " official of the consistory of the archbishop,'* 

archbishop, sometimes only " official *.** The reason of which was, that in 

those days the Archbishop of Canterbury had no other official 

within his province. 

Archbi- IV. Secondly, The Archbishop of Canterbury has his vicar- 

shop^s vi- 1 . • -J. \ 9 

car.generaL general m spirituals ^ 

The judge V. And thirdly, His judge of the Prerogative Court % called the 

roiratlve^^" ™^ster, keeper, or commissary of the said court. 

CourL . 

* * * Chapter ii. of the Introduction to this work enters more fully into 
particulars relative to the official and dean of the Arches. — Oughton. 

' Consult the statutes of Archbishop Stratford, A.D. 1342, relative to the 
Arches Court, under the head or section, ** The dean of the church of the 
blessed Virgin Mary of Arches." See also the Introduction to this work. 
Chap. ii. § 14. — Oughton. 

* See the statutes by Archbishop Winchelsey, Arches Court, A D. 1295, 
and similar statutes by Archbishop Stratford, A.D. 1342. — Oughton. 

^ Oificialis, quid sit ejus officium. Lindwood, de sequest. c. Frequens, 
verb, officiales. — £d. 

"^ The worshipful George Paul, LL.D. is mentioned by Oughton as the 
vicar-general who held the office at the time when he composed this 
work. — Ed. 

8 The worshipful John Bettesworth, LL.D. is mentioned by Oughton as 
the judge of the Prerogative Court of Canterbury at the time when he com- 
posed this work. — Ed. 
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TITLE VIII. 

SURROGATES, THEIR QUALinCATlONS. 

I. " No chancellor, commissary, archdeacon, official, or any Qualifica- 
other person exercising ecclesiastical jurisdiction, shall at any surrogates 
time substitute in their absence any to keep any court for them, 
^e^ept he be either a grave minister, and a graduate, or a licensed 
public preacher, and a beneficed man, near the place where the 
courts are kept, or a bachelor of law, or a master of arts at least, 

who hath some skill in the civil and ecclesiastical law, and is a 
&vourer of true religion, and a man of honest and modest con- 
versation : under pain of suspension for every time that they 
offend therein from the execution of their offices, for the space of 
three months toties quoties^.** 

II. ''And he likewise who is deputed, being not qualified as is 
before expressed, and yet shall presume to be a substitute to any 
judge, and shall keep any court, as is aforesaid, shall undergo the 
same censure in manner and form as is before expressed \'* 



» 2 Canon 128. 
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TITLE IX. 

REGISTRARS, THEIR OFFICE AND DUTIES ^ 

Their duty. I. That the truth may fully appear in judicial proceedings, the 
law enjoins all acts which are sped either in an ordinary or extra- 
ordinary judicial process to be written by a notary public * or 
registrar '. Or else the law requires that two or three * fit and 
credible witnesses be made use of to attest the truth thereof, (in 
the place of a notary), whose duty it is to write down whatever is 
transacted in judgment, as it literally appears to them. If the 
judge shall neglect these matters aforesaid, he shall be punished 
by his superior judge : and no presumption shall lie in favour of 
a process, any further than the cause appears by proper and 

Acts of lawful documents. A notary public, who writes the acts of court, 
ought not only to be elected by the judge, but approved also by 



1 This title is principally taken from Ayliffe, pp. 382 — 386. — Ed. 

' Anciently a notary was a scribe or scrivener, who only took minutes 
and made short draughts of writings and other instruments both public and 
private. But at this day we call him a notary public, who confirms and 
attests the truth of any deeds or writings, in order to render the same more 
credible and authentic. Law books give a notary several names and appel- 
lations, as tabeUio, (Nov. 44, chap. 1.) acttmrius, registrarins, scriniarius, 
and the like, all of which words are put to signify one and the same thing.—- 
Ayliffe. 

3 According to Bartolus, Baldus, and other writers, the registrar is some- 
times termed judex chartularius (Digest, 1. 1. 6. 1.) because they say, a notary 
approaches and comes near the nature of a judge. In England, the word 
registrarins is confined to the oflficer of a court who has the custody of the 
records and archives of such court, and oftentimes he is distinguished from 
the actuary thereof. A registrar, however, ought always to be a notary 
public, because it seems to be a necessary qualification to his office. — ^Ayliffe. 
Bum's Ecclesiastical Law, vol. iii. p. 2. 

♦ Decrees, 2. 16. 3. 15. 4. Testes duo aequipollent Tabellioni. — Ed. 
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• 

each of the parties in a suit \ For though it does of common 
right belong to the office of the judge to assume and choose a 
notary for reducing the acts of court in every cause into writing ; 
yet if a notary be a suspected person, he may be recused and set 
aside by the litigants : for the use of a notary was not introduced so 
much on the judge's account, to help bis memory in the cause, as 
that an innocent litigant might not be injured by the injustice of a 
wicked judge ; and likewise that truth might appear, and falsehood 
be abolished, in all judicial pleadings. 

II. The office of a registrar or notary in a judicial cause is em- Theiroffice. 
ployed about three things. 1st, He ought to register and enroll 

all the judicial acts of the court, according to the decree and 
order of the judge ', setting down in the act the very time and 
place of writing the same. 2dly, He ought to deliver to the parties, 
at their special request, copies and exemplifications of all such 
judicial acts and proceedings, as are there enacted and decreed. 
3dly, He ought to retain and keep in his custody the originals of 
all such acts and proceedings, commonly called the protocols ' : 
that in case any dispute or difficulty should afterwards arise touch- 
ing the same, recourse may be had thereunto. So that if the judge 
should say, he would have the acts of court remain with him, the 
will of the notary or registrar herein is surely to be preferred *. 

III. As a notary is a public person, so consequently all instru- instru- 
ments made by him are called public instruments *. And a judicial tl^them.* ^ 
register or record made by him is evidence in every court according 

to the civil and canon law •. A bishop's register establishes a 
perpetual proof and evidence when it is found in the bishop's 
archives : and credit is given not only to the original, but also to 
an authentic copy exemplified, if the same be not anywise 
suspected ^ 



^ The creation of public notaries belongs to the king's majesty in his high 
Ckmrt of Chancery ; because this is an act or thing done for the advantage of 
the public weal, and is a badge or ensign of sovereign majesty reserved to 
the prince alone, which, in other terms, is styled the royal prerogative. — 
— Ayliffe. 

• The judge's precept and authority is necessary hereunto. — Ayliffe. 

• wputra K(o\a, the notes, or first draughts. Bum, vol. iii. p. 3. — Ed. 

• See Ayliffe, title ** Judicial Acts," p. 29.— Ed. 

• Every notarial act must be on a 5«. stamp, with a progressive duty of 5^. 
on every sheet thereof after the first. 55 George III. chap. 184. 

• Decretals, 2. 19.JJ..— Ayliffe. 
» Digest, 34. 1.3. 1.— Ayliffe. 
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IV. One notary public is sufficient for the exemplification of 
any act^ no matter requiring more than one notary to attest it. 



Canonical Canon 123. " No chancellor, archdeacon, official, or any other 
JJ^^" person using ecclesiastical jurisdiction whatsoever, shall speed any 
judicial act, either of contentious or voluntary jurisdiction, except 
he have the ordinary registrar of that court, or his lawful deputy ' : 
or if he or they will not or cannot be present, then such persons 
as by law are allowed in that behalf to write or speed the same, 
under pain of suspension ipso facto ^* 

Canon 124. " If any registrar, or his deputy or substitute what- 
soever, shall receive any certificate without the knowledge and con- 
sent of the judge of the court, or willingly omit to cause any person 
cited to appear upon any court day, to be called : or unduly put 
off and defer the examination of witnesses to be examined by a 
day set and assigned by the judge : or do not obey and observe 
the judicial and lawful monition of the said judge : or omit to 
write, or cause to be written, such citations and decrees as are to 
be put in execution, and set forth before the next court day : or 
shall not cause all testaments exhibited into his office to be 
registered within a convenient time : or shall set down or enact, 
as decreed by the judge, any thing false, or conceited by himself, 
and not so ordered or decreed by the judge : or in the transmission 
of processes to the judge " ad qtiem'' shall add or insert any false- 
hood or untruth, or omit any thing therein, either by cunning or 
by gross negligence : or in causes of instance, or promoted of 
office, shall receive any reward in favour of either party : or be of 
counsel directly or indirectly with either of the parties in suit : or 
in the execution of their office shall do aught else maliciously or 
fi'audulently, whereby the said ecclesiastical judge, or his pro- 
ceedings, may be slandered or defamed : we will and ordain, that 
the said registrar, or his deputy or substitute, offending in all 
or any of the premises, shall by the judge of the diocese be sus- 
pended from the exercise of his office for the space of one, two, or 
three months, or more, according to the quality of his offence ; and 
that the said bishop shall assign some other public notary to 
execute and discharge all things pertaining to his office during the 
time of his said suspension." 

* This is according to the rule of the ancient canon law, which, to prevent 
falsifications, requireth the acts to be written by some public person, if he 
may be had, or else by two other credible persons. Gibson, p. 996. — Ed. 
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TITLE X. 

THE IMPORT OF THE WORD ADVOCATE : AND THE QUALI- 
FICATION, ADMISSION, AND OFFICE OF ADVOCATES K 

I. An advocate, in the general import of the word, is said to be Import of 
that person who has anywise to do in the pleading and manage- ^y^ate. 
ment of a judicial cause or controversy*. He should be a student Qualifica- 
in the law of five years' standing *, well skilled and versed in the t»on of ad- 
knowledge thereof, and approved as such by some doctor *. He 
ought to be present at informations in law, either in the principal 
cause^ or that of an appeal *, or in both. So that in the general 



* This title is taken from Ayliffe, p. 63 — 57. — Ed. 

3 In this sense some perhaps will say, that even proctors are called advo- 
cates ; but, in a strict way of speaking, only that person is styled an advocate, 
who is the patron of the cause, and is often, in Latin, termed togatus, and in 
English, " a person of the long robe/' For, though proctors are assistants to 
causes, yet they are not properly advocates, because those things do not 
concur in proctors which are necessarily required in advocates by the civil 
law. — Ayliffe. See their qualifications in this title. — Ed. 

* Lindwood, ed. Oxon, p. 7Q, note. Bum's Ecclesiastical Law, word 
Advocate — Ed. 

* Justinian's Code, 2. 7- H. — Oughton. 

^ Canon 96. '' That the jurisdiction of bishops may be preserved (as near 
as may be) entire and free from prejudice, and that for the behoof of the 
subjects of this land better provision be made, that henceforward they be 
not grieved with frivolous and wrongful suits and molestation, it is ordained 
and provided, that no inhibition shall be granted out of any court belonging 
to the Archbishop of Canterbury, at the instance of any party, unless it be 
subscribed by an advocate practising in the said county, which the said 
advocate shall do freely, not taking any fee for the same, except the party 
prosecuting the suit do volimtarily bestow some gratuity upon him for his 
counsel and advice in the said cause. The like coxu^e shall be used in grant- 
ing forth any inhibition, at the instance of any party, by the bishop or his 
chancellor against the archdeacon, or any other person exercising ecclesias- 



and office. 
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Their dif- acceptation of the word, an advocate signifies a patron. Hence 

tiSes.^ advocates, patrons, and pleading lawyers, do at this day signify 
the same thing. 

Theirjiuty II. The duty and office of advocates is to speak to the merits 
of a cause, after the proctor has prepared and instructed the same 
for a hearing before the judge. And they ought to be well skilled 
in the knowledge of the law, because it is their business to assist 
the litigants with safe and wholesome advice. Advocates are, as 
it were, the guardians and tutors of a cause, but proctors are only 
in the place of curators in that respect \ Wherefore a person is 
said to be a client to his advocate, but a master and a mandator to 
his proctor. Consequently an advocate's office may be performed 
out of court, or a place of judicature, which a proctor's cannot. 
The advocate's office is necessarly of a public nature, and therefore 
since the law permits and allows thereof, audience ought not to 
be denied him in defending the causes of private men, unless it be 
an atrocious offence, or when he acts against the interest of the 
state or commonwealth wherein he bears this oflSce and honour : 
excepting also when a sentence has been pronounced in favour of 
matrimony '. The office of an advocate is not to put the seal of 
the office to any thing, but to take care of his cHent in such 
matters as are matters of law, to propound his client's request in 
judgment, and to plead his cause in a public manner'. An 
advocate subscribing himself to the advice and opinion of another 
advocate seems to approve of such opinion and advice. 

Their ad- III. By a provincial constitution of Peckham, archbishop of 
Canterbury *, it was ordained, " that no one should be allowed to 
practise as an advocate in any public court of law, without his 
being first a diligent hearer of the civil and canon law for three 
years at least," which he was to prove by his own corporal oath, if 
the same did not appear either by a testimonial from the professor, 
under whom he had studied the same, or else ^^perfacti eviden- 
tianiy^ viz. by his undergoing an examination. For if a person 
on his examination shall not be found qualified, in respect of his 



tical jurisdiction; and if in the court or consistory of any bishop there be 
no advocate at all, then shall the subscription of a proctor practising in the 
same court be held sufficient.'' 

1 If proctors have not much skill in the laws, yet they ought to be per- 
fectly well acquainted with the practice thereof. — ^Ayliffe. 

* Lindwood, 1. 17. 1. 

' Justinian's Code, 3. 1. 1.2. 

* Lindwood, 1. 17. 1. 



mission. 
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knowledge in the law, be shall not be admitted to be an advocate, 
though he had studied the same for three years. Letters testi- 
monial from the chancellor of the University * where he has 
studied the law, shall also be sufficient in this case, if it be 
doubted whether he has studied the laws, or taken a doctor's 
degree therein. A person may also prove the same by witnesses. 
But by the usage and practice of England at this day ', a person 
is admissible ' to the office of advocate on taking a doctor of 
laws degree *. 

IV. A person under the age of seventeen, and likewise a per- Disqualifi- 
son who is so deaf by nature, that he cannot hear the command ^^^^^ 
of the magistrate, or the decree of the judge, cannot be an advo- 
cate either for himself or for any other person *, nor can a clergy- 
man in a cause of blood ' ; because these persons are debarred 

by a prohibition of law ^ Persons who are infamous, or branded 
with any note of infamy, or condemned of calumny in any public 
court of judicature, and persons convicted of any capital crime, 
are, ipso jure^ forbidden to be advocates either for themselves or 
others '. 

V. An advocate may incur the censure of the court, and be Advocates 

punishable. 



^ But it matters not whether he has heard the same read in an university 
or elsewhere, provided he has applied his mind to the study and knowledge 
thereof with due industry, because the constitution here speaks generally, 
without the specification of any place. Though the present practice is that 
he ought to hear the laws read under some doctor or professor thereof, in 
some place where these laws are publicly read and taught. — Ayliffe. 

' Ayliffe refers to the time when he composed his Parergon, which carries 
us back a hundred years and more. — Ed. 

' Though admissible, it by no means follows that such a person must be 
admitted. See the note in Biun's Ecclesiastical Law, vol. i. p. 3, note (c), 
referring to the decision of the Court of King's Bench in Dr. Highmore's 
case, 8 East's Reports, 213. — Ed. 

^ By 55 George III. chap. 184, schedule part 1. tit. '' admission," every ad- 
vocate, on his admission, must pay 50/. stamp duty. — Ed. 

« Digest. 3. 1. 1. 

' Decrees, 2d part, cause 23, quest. 8, chap. 30. But the canon law for- 
bids a clergyman, even in the lesser orders, to become an advocate and plead 
causes in a secular court before a temporal judge, unless he either prosecutes 
his own cause, or that of the Church, or be employed in the causes of such 
miserable persons as cannot pay for pleading their own cause. — Ayliffe. 

' Though a woman cannot be an advocate in the causes of others, lest she 
should offend against the modesty of her sex, yet she may be an advocate 
in her own cause \ and so may also persons who are blind of both eyes. 

■ 3 James, c. 5. § 8. — Ed. 
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punished for prevarication ^ ; sauciness to the judge ; reproachful 
language in respect of the parties in suit ; for agreeing with his 
client for any part of the thing in dispute during the suit ' ; and 
for being a brawler in court on purpose to lengthen out the 
cause. 
Judge pro- VI. It belongs to the office of the judge, yea even of a delegated 
cates for^'' j^dge, to decree and provide an advocate for the benefit of a per^ 
paupers. SOU who Cannot by his own means, procure such an advocate for 
himself ; for if the party has not an advocate he cannot be com- 
pelled to give a personal answer. 
Advocates' VII. When there is any dispute about the salary, in such 
saary. cases, the judge ought to appoint the sum, 1st, according to the 
eloquence and ability of the advocate ; 2dly, in proportion to the 
import of the cause ; 3dly, according to the estate and circum- 
stances of the client ; and, 4thly, according to the style and prac- 
tice of the court. An advocate may even, ex nudo pacto, de- 
mand and sue for his salary. But in demanding and suing for 
it, that which is demanded for the payment of it, ought to be cer- 
tainly stated and adjudged by a computation of what is due, lest 
either party should exceed a lawful sum. 
Competent VIII. Though advocates and proctors regularly ought not to 
^ ^^^' make any pact, contract, or agreement with their clients de quotd 
litis y because some clients would give the greatest part of their 
estates through fear of losing their cause, as a weak or sick man 
would do to his physician through fear of death ; yet, according 
to some men*s opinion, a pact or an agreement made ratione 
palmariiy is a good and valid stipulation, if such advocate gains 
the cause ; and the party may recover the same either by a personal 
action; by an action ex stipulatu; or else by imploring the judge's 
office. But this is not practised in England, by reason of the 
statutes of maintenance and champerty ^ 



^ Advocates suborning witnesses, or instructing them to suppress the 
truth, or to speak what is false, incur the penalty of suspension ipsofeusto. 
Constitut. Otho, ed. Oxon, p. 71, 72. — Ed. 

3 But if an agreement is made after the suit is ended, it is not unlawful, 
provided it does not exceed a lawful sum, which, according to the civil law, 
is a hundred aurei, or crowns, for each cause he pleaded or was engaged in. 
Digest, 50. 13. I. 12.— Ayliflfe. 

3 Digest, 3. 1. I. 4. See more on this point in tit. 13. of this work.*— 
Ed. 

* Statute of Westm. ch. 1 ; 3 Edw. I. ch. 28 ; 20 Edw. III. ch. 4 ; 
7 Rich. II. ch. 15 ; 32 Hen. VIII. ch. 9.— Ayliffe. 
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IX. An advocate is said to retain so great an affection for a Cannot be 
cause, wherein he has been concerned as an advocate, that he ^^^**®^ 
cannot be a witness therein, if it should happen to be appealed. 

X. Advocates and proctors ought to take an oath at the time Advocates' 
of their admission S that they will not undertake or cherish an °*^^ 
unjust cause % or receive more than the usual and lawful fees 
commonly given, which ought to be considered according to the 
custom of this or that county, and the importance of the cause. 

And if an advocate shall act contrary hereunto, he shall not only be 
compelled to make restitution, but shall likewise suffer a three years' 
suspension. And a proctor who ofiends therein, shall be punished 
by a perpetual deprivation ab officio. Thus also it is enacted 
by a legatine constitution of Otho ', that advocates shall, at their 
admission to this office, take an oath before the diocesan, of the 
place of their birth or dwelling, ^^ That they will, in all causes 
they undertake, behave themselves as faithful patrons, without 
taking away or delaying justice to either of the parties, but will 
defend their clients' causes according to the laws, and support 
them with proper arguments." 
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TITLE XL 

JUDICIAL PROCTORS, WHO THEY ARE, HOW QUALIFIED AND 
CONSTITUTED, AND BY WHAT NAMES DISTINGUISHED ^ 

I. A PROCTOR constituted in judicial matters is sometimes Proctor, by 
known by one name and sometimes by another, according to the ^g^*^"*°^^* 
diversity of affairs intrusted to him ; and likewise in respect of the guished. 



^ They must take the oath of allegiance, &c. See Bum's Eccl. Law, 
p. 3.— Ed. 

* Justinian's Code, 2. 7. 11. and 3. 1. 14. Bum's Eccl. Law, vol. i. p. 3. 
note. — Ed. 

^ Lindwood, Constitut. Otho. edit. Oxon, p. 70, and Constitut. Othobon. 
p. 123, 124.— Ed. 

* This title is taken from Ayliffe, p. 421— 429.— Ed. 

E 
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several persons who employ him. If one person sends another 
to the court to excuse his absence only» he is in Latin styled an 
exctisator: and such a person being sent without a commission or 
proxy, does not diflFer from a messenger, though otherwise there 
is a wide difference between a proctor and a messenger. If any 
one undertakes the judicial defence of another without a proxy or 
mandate, or not being requested thereunto, he is then styled a 
voluntary defensor. 
Judicial II. A judicial proctor is he who has the management of another 

proctor, his man's business * committed to him by the warrant and authority 
of his client or principal ', which warrant is in English called a 
proxy, and is the same as a letter of attorney. 

III. Proctors are such either by the judge's order, at the re- 
quest of the parties themselves, or else become such by the act 
and ratification of private men. Every one who is not prohibited, 
as a pupil or minor is, may constitute a proctor. But if pupils or 
minors have no guardians or curators assigned them, they may 
constitute a proctor in respect of extra-judicial, though not in 
respect of judicial matters '. But a syndick of a corporation 
cannot constitute a proctor before contestation of suit or issue 
joined : nor can a guardian or curator do it till that time, because 
they are till then made principals in the suit. But they may con- 
stitute a person called an actor or agent for themselves. 

IV. At first it was not lawful in all causes to sue and act by a 
proctor, but only in some certain cases. But afterwards the im- 
perial law decreed, for the advantage of litigants, that all men 
might, in civil or pecuniary causes, litigate by their proctors. 
To the end that a person who could not attend his own cause, 
through age, sickness, travelling, unskilfulness in legal matters, 
and the like, might have his absence supplied and relieved by 



How con- 
stituted, 

and by 
whom. 



In what 
cases al- 
lowed. 



1 He who transacts his own business is no proctor^ though he does so by 
the persuasion and advice of another. — Ayliffe. 

* Digest, 3. 3. 1. A proctor who has not a mandatum or warrant, is not 
admitted in the plaintiff's name, if the defendant dissents therefrom, even 
though he be willing to give caution or security for his client's ratifying 
what he shall do in his behalf, unless such proctor appears pro conjuncta 
persona. — Ayliffe. 

3 But if a proctor appointed by a minor shall obtain a sentence in the 
suit in favour of the said minor, such sentence shall operate notwithstanding 
such prohibition, because in matters managed with success, want of age 
should not prejudice a minor, lest that which was introduced for his advan- 
tage should redound to his disadvantage. — Ayliffe. 
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another. So that the use of proctors was first introduced in obse- 
quiumjtuUcU to the end aforesaid. 

V. In order to have a proctor, (id litest admitted and heard as How ad- 
such, he ought in the first place to exhibit his proxy, and prove ™**^ ' 
the same ; and if there be any doubt about it, he ought to give 
caution, de rato ^, unless he be the son of him in whose name he 
appears in judgment, or a near relation, in which case he shall be 
admitted sine mandato. If there be more plaintiffs than one in a 
cause, they may all of them, if they please, constitute one and the 

same proctor. 

VI. A proctor or syndick, after contestation of suit, may substi^ Substitu- 
tute another proctor or syndick in his stead ', but cannot do it prwto/for 
before issue joined in the cause ' ; unless the client has in a spe- another. 
cial manner, by his proxy, given the power of so doing. Because 

before that time a proctor is not dominus litis : and without such 
a special proxy the action cannot be tried. But it is otherwise, 
if a proctor is constituted in rem suam, and not ad lites, for in 
that case he may appoint a proctor before contestation of suit\ 
And it is the same thing of a {jroctor in extra-judicial matters, who 
may freely substitute another to do his business, without a special 
mandate. 

VII. All persons may be constituted proctors, who are notQualifica- 
particularly forbidden in law ; the law touching proctors being a pr^tor^s^^* 
prohibitory law: 1st, persons in high station and power are for- office. 
bidden, lest they should oppress the adverse party ; 2dly, women 

are forbidden, because of the modesty of their sex * ; 3dly, soldiers 
are excluded, because of their military exercises and duties®; 
4thly, persons impeached or found guilty of a crime cannot be 
proctors ; 5thly, nor persons who have purchased the interest of 
law suits, in Latin called litium redemptores; 6thly, nor deaf and 
dumb persons, as far as relates to suing and bringing actions at 
law, though they may conduct ordinary business ^ 

» Digest. 3. 3. 40. 2. — Ayliffe. 

' Such substituted proctor is not, however, strictly dominus litis, because 
be was not tbe person to join issue. — Ayliffe. 

» Nevertheless, if no exception is made by the opposite party, many think 
such substitution to remain valid. — Ayli£fe. 

* A proctor in rem suam, is be to wbom another person assigns a right of 
action to sue in bis name. Digest. 3. 3. 25. — Ayliffe. 

* A woman may be a proctor or defensor in rem suam. — Ayliffe. 

* Unless in rem suam, or unless tbey act in the name of their cohort. — 
Ayliflfe. 

^ Further, no proctor in any court shall be a justice of tbe peace during 

e2 
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Disqtialifi- VIIL Some fancy that a minor under twenty-five years of age 
cations. cannot be made a proctor, grounding tbis opinion both on the civil 
and canon law. By the canon law it is certain that he cannot : but 
by the civil law it is otherwise. Our ancestors considering that the 
full age of seventeen, which is styled full puberty, ought to be so 
ordered and setded, that a person might then proceed in public 
business of an inferior nature \ 
Exceptions. IX. Procuratorial exceptions arise, as well from the person 
who constitutes a proctor, as from the person constituted : viz. 
either he has constituted a proctor who cannot ; or he has been 
assigned, who ought not. Exceptions of this kind should be 
made in the beginning of a suit ; for if they are not then made, 
they ought not to be propounded after issue joined. Unless such 
exceptions render the process which went before null and void, 
as they do whenever they arise from a disability by reason of 
some intrinsic quality adhering to a thing. 

X. Another kind of exception is, that of not giving security. 
For if a doubt arises ' whether a plaintiff has committed his cause 
or not, to any particular proctor, such proctor shall be' set aside 
till he gives caution by sureties for his client's ratifying what he 
shall do in his behalf in such case. 

XI. Both the plaintiff's and defendant's proctor ought strictly 
to observe the limits and bounds of their authority, and if either 
of them shall do otherwise than in their commission they are 
warranted and directed to do, their respective clients shall not be 
obliged to ratify and confirm the same '. But if a proctor shall 
only act according to the instruction of his proxy, the client is 
bound to ratify the same, and a sentence pronounced against a 
proctor shall bind his client. A proctor ad lites may commence 
and propound an action, exhibit a libel, give in exceptive matter, 
conclude in the cause, hear sentence, appeal from it, &c. But 



Limit to 
proctors* 
power. 



such time as he shall continue in the business and practice of a proctor. 
5 George II. § 2, 3. — Ayliffe. 

' Every admission of any person to the office of proctor in any of the 
courts, must be upon a 25/. stamp. 55 George III. chap. 184, schedule 
part 1. — ^Ed. 

' We say, if there be a doubt, because if the proctor swears to the truth 
of his proxy, he is not bound to give this caution for the ratification thereof, 
since his client has sufficiently declared the same in his procuratorial man- 
date, viz. that he will ratify whatever his proctor shall do for him. — 
Ayliffe. 

3 The client may have an action ex mandato against his proctor, if he acts 
fraudulently and deceitfully by him. — Ayliffe. 
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he cannot enter into pacts^ references, and executive contracts^ 
nor pray restitution in integrum, nor give or receive an oath, &c. 
because in these and the like cases, besides his general warrant, he 
ought to have a special proxy. He who has a special proxy, or Special 
general commission with free administration, may sell his client's P'°^^ 
goods or estate, provided he does it ammo administrandi, and 
not donandi causa. He may also make pacts and agreements, 
provided it be without any diminution of the patrimony ; give an 
oath, make a demand, barter one thing for another, pay money, 
and in general do all things which bis client or principal may do \ 
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TITLE XIL 

WHAT A PROXY IN A SUIT IS : AND THE MODE OF APPOINT- 
ING A PROCTOR « BY ACT OF COURT, BEFORE THE JUDGE, 
OR EXTRA-JUDICIALLY BEFORE A NOTARY PUBLIC. 

I* A PROXY in a suit is the power or mandate ' given to a what a 
proctor by the principal party * to appear for him, and to do for P'°*y "*• 



^ Thougli the proctor has no commission for the above purposes, yet his 
client's ratification of hie acts makes them valid, for such a ratification is 
equivalent to a proxy. And much more, if a man be a proxy in rem suam, — 
Ayliffe. 

* No citation, though executed, can be brought into court but by the 
proctor concerned in the suit, nor any notice taken of it, unless exhibited by 
him. Therefore, among the several divisions of proctors (in respect of their 
offices) we shall only make use of that definition best fitting our present 
purpose^ and in this place it is procurator judidalis, a judicial proctor, t. e, 
he who manages any one's concern in a court of judicature, by the special 
mandate of his client. For the division of judicial proctors, see Mynsinger, 
Institit. de Action. F. 10. Wesembecy, ff. de Procur. n. 1, 2. Conset, 2. 
2. 1. § 1. 

' Quoad formam et materiam constitutionis, vid. Wesembecy, ff. de procur. 
numb. 5, and 6. Mynsing, obs. 46. 1. Maranta in specul. par. 4. dist. 1. n. 
35. in pract. Spec, in tit. de procur. sect, ratione formae. num. 13. Cujacii 
obs. 1. 7,, c. 26. Conset, 2. 2. 1. 1. 

« That is, by his cUent, who is called indifferently in the acts of court, his 
lord, or his party. — Oughton. 
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bim whatever such party would himself do, if he was personally 
present : with the further power of substituting another proctor 
in his place \ as often as he is necessarily absent ^ 
When it is II. To render this proxy valid ', it is usual to seal it with an 
authenuc. authentic seal, in the manner explained in the Title *, " of the 
certificate of the execution of a citation," and in the Title *, " the 
nature of an authentic certificate." 
Appoint. III. The constitution of a proctor* is eflected either judicially 
proctor by ^y ^^^ ^^ court, when the client appears before the registrar of 
act of court the judge personally, and nominates his proctor for the purposes 
above mentioned ^ 



^ Such proctor^ however^ cannot appoint another in his place before con- 
testation of suit, as appears from title 14. — Oughton. 

* 1. A tacit revocation of a proxy is caused by the appearance of the prin- 
cipal party, and his tendering a petition to the court in his proper person : 
unless he expressly states the contrary : i. e. protests, that he makes the 
petition without a revocation of the proxy, which had been previously con- 
stituted. See title 1 14, § 4, 5. 

2. However, after any petition by the principal party, (even in cases wher» 
no revocation has taken place) the proctor of such party, before he again 
makes any petition for his client, is wont in our days to say, *' that he re- 
exhibits his proxy (though it may be a work of supererogation), and makes 
himself a party in the suit." — Oughton. 

3 That a proxy may be valid and authentic, it ought to contain the name 
of the party constituting, the name of the proctor constituted, also against 
whom, in what cause, before what judge, and to what acts he is constituted, 
viz. to act, offer, or receive a libel : to except ; contest suit ; produce wit- 
nesses ; hear sentence, &c. in which respect these mandates or proxies may 
be said to be either general, giving full power to prosecute the whole cause 
while it i& in controversy, or special, which gives power only to do, or per- 
form, some particular act, &c. These mandates ought likewise to make 
mention, that the parties giving them are ready to confirm whatsoever their 
isaid proctor shall do in the premises. — Conset, 2. 2. 1. § 2. 

* See title 42. — Oughton. 

' See title 43 ; also see Lindwood, Constitutio Othoboni, c. de officio 
procuratorum. — Conset, 2. 2. 1. § 2. 

^ A proctor is constituted either by proxy ; or apud acta curue; or before 
a notary public, and witnesses. A proxy, Wesembecy ranks in the number 
of extra-judicial constituti<Mis ; as also the other before a notary public. — 
Conset, 2. 2. 1. § 2. 

' i. €. In § 1 of this article. A proctor is only then said to be properly 
constituted judicially, says Conset, when the party constituting is present in 
court, and makes choice of his proctor before the judge, and confirms his 
person, and promises to ratify whatsoever his said proctor shall act or do, 
which election he desires may be put into the court act ; or when he, or 
some in his name, offers to the judge a letter or other writing, which makes 
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IV. Or it is otherwise effected, when he does not so appear *, Extra-judi- 
by the exhibition of the appointment which he has made in the ^^^^' 
presence of some notary public properly instructed and feed, and 
which has been reduced by the said notary into the form of a 
public instrument ^ and thus exhibited in court ^. 



it appear whom he has chosen as his proctor ; the contents of which is to 
be inserted in the acts of the court. Mr. Clarke seems to reckon a consti- 
tution before a notary public to be a judicial constitution of a proctor, but 
the mistake will easily appear by consulting Wesembecy, ff. T. de procura- 
tore. — Conset, 2. 2. 1. § 2. 

^ ' On the day fixed for the appearance of the defendant, the plaintiff (if 
present in court) publicly selects by word of mouth, (and the appointment 
is entered among the acts of court), some one of the proctors, who practise 
in the court, to appear for him in his absence, and to do all things in the 
business that he would himself do if present ; with farther power of substi- 
tuting another in his place, if at any time he is prevented from attending. 

2. Or, if the plaintiff is absent, the proctor exhibits a procuratorial man- 
date to the above effect, drawn up in writing, and authenticated by the 
hand and seal of the plaintiff, before a notary public ; or in the presence of 
credible witnesses ; or judicially sealed by an ordinary. Sometimes, though 
this is a practice less complete and less accurate, the appointment is only by 
letter, under the hand of the party making the nomination. 

3. The defendant, in the same manner, either appears himself, and by 
word of mouth appoints a proctor to conduct his suit, or some one among 
the proctors exhibits a mandate for him, confirmed as above. 

4. When any party has not his proxy ready, the practice is for the judge 
(at the petition of the party asserting that he has a proxy), to assign him to 
give information touching the same, on the next court day, or on some 
iBtated day. 

5. After contestation of suit, the proctor, and not the party himself, is 
admonished to be present for the judicial execution of any act. ' 

6. A proctor constituted generally to perform all acts, has no power in 
matters which require a special mandate. However, in all things which do 
not exceed the limits of his mandate, his acts bind the principal or client, 
even to his hurt. 

7. If the principal party, discontinuing his proctor, appoints another in 
his stead, the judge, according to the present usage of the court, is wont to 
adjudge to the first proctor the fees due to him, before he suffers the said 
party to proceed with his suit. 

8. As to the mode of exhibiting a proxy, whether made judicially in 
court, or by letter, see title 55, § 1, 2. — Oughton. 

' Another sort of extra-judicial constitutions is that which is made before 
a notary public, who draws up a public instrument thereupon, and exhibits 
it into court. Likewise a proctor is constituted before two or more wit- 
nesses, who give their testimony concerning this constitution of the proctor. 
— Conset, 2. 2. 1. § 2. 
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TITLE XIII. 

THE ASSIGNATION OF ADVOCATES AND PROCTORS 

TO A PARTY ADMITTED IK THE FORM OF A PAUPER, A8 WELL AS TO OTHER 
PARTIES : ALSO A RESTRICTION OF THE NUMBER OF ADVOCATES AND PROC- 
TORS WHO MAT BE RETAINED BT ONE PARTY TO THE INJURY OF THE OTHER. 

AdYocate J. Jp a party^ admitted in the form of a pauper, petitions the 
tmgign^^to i^^^ to have an advocate ' and proctor assigned him, the judge 
paup^n-' should instantly make an assignment of both ; and they should 

give their counsel to the said pauper without any hope of fee or 

reward*. 
Like as- JJ. A similar assignment of advocates and proctors should take 

Ten!''' "^ Pl^ '^f ^^^ ^f ^^ li^S^^ V^^^ ^^ retained too many advocates 
and proctors *, and those among the leaders, and by common re- 
putation among the most learned of the profession. 

III. The judge, at the petition of the other party, stating these 

facts, and adding, that he is likely to lose his cause from want of 

advocates and proctors, must assign him one or more of the 

advocates^ who had been previously retained by the adverse 

Fees ten- party, to whom the complainant must immediately tender the ac- 

^^^ customed fees *. 



1 Regularly, says Ayliffe, no one may be compelled against his will to be 
a proctor to any one : but the judge may oblige every exercent advocate to 
give his patronage and assistance imto a litigant in distress for want of an 
advocate. For the office of an advocate being in some measure a public 
office, and this being bis profession, be may ie compelled to do that which 
belongs to his office and profession under the penalty of being deprived of 
his office by the judge of the court. Parergon, p. 56 and 424. 

' See the statutes of the Court of Arches by Robert Winchelsey, arch- 
bishop of Canterbury, A.D. 1295, under the following title, "Proctors 
should not conduct causes without advocates : and both advocates and proc- 
tors, and other officers in the Ecclesiastical Court, in the case of paupers, 
should render their services gratis." — Oughton. 

3 1. On this head the following observations occur among the statutes of 
the Court of Arches. 

2. ''It often happens, that one party, more powerful, or more sagacious 
and crafty than the other, engages so many advocates and proctors, that the 
other party, for want of advocates and proctors, remains undefended, and 
destitute of the necessary counsel." See the statutes of Archbishop Win- 
chelsey, A.D. 1295. — Oughton. 

* And one of the proctors. — Conset, 2. 5. 2. 

If he doe s not sue in forma pauperis, — Conset, 2. 5. 2. 
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IV. Sometimes it happens^ when the plaintiff is a nobleman or 
person of distinguished character^ that the advocates and proctors 
refuse to take part and appear against such an individual. 

V. In that case the judge should, (on due intimation and proof 
of the fact, that the aggrieved party had applied to such advocates 

and proctors, and had tendered to them their fees, which they Admoni- 
had refused, refusing also to advise such party), assign to the said ^^^m and 
party these same advocates and proctors, admonishing and com- proctors. 
pellingthem, under pain of suspension from their office, to conduct 
the suit ; whereupon their fees should be immediately paid to them. 

VI. In the above instances, three advocates and two proctors Number of 
are generally allowed ; and noblemen and bishops may have six and^oc! 
advocates and three proctors, according to the statutes and tors al- 
customs of the Court of Arches ^ of which number the judge ^"^^ 
should not, unless for some great deficiency of other advocates 

and proctors, assign any one to the adverse party; at least sup- 
posing there are three or four learned and experienced advocates 
and proctors left, who may be selected for the party making the 
petition. 

VII. Observe, although the party which has retained so many 
advocates and proctors gains the suit, the judge in taxing the 
costs, is not wont to allow fees for more than two, or at most three, 
advocates, and as many proctors. 

VIII. Because, sometimes the object of litigants in feeing such 
a multitude is to oppress the other party by the weight of the 
expenses. 



TITLE XIV. 



NO PROCTOR CAN SUBSTITUTE ANOTHER IN HIS PLACE 

BEFORE CONTESTATION OF SUIT. 

I. Although in every proctorial mandate, power is allowed by Power of 
the principal party * to his proctor of substituting * another in his J^Jj^^^*"' 

1 See statutes of the Court of Arches by Archbishop Winchelsey, under 
the following title, ** How many advocates and. proctors a party may have. 
And as to allotting an advocate or proctor to the party not having any, and 
principally in causes touching the officers of the court." — Oughton. 

* t. e. by the client. — Oughton. 

* A substitution is the putting any one in his stead, and giving him power 
to act in his absence. There are several sorts of substitution ; some are 
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The time. 



When lord 
of the con- 
troversy. 



place, (as in the title, what is a proxy S &c.) nevertheless, if the 
original proctor, i. e. the proctor who first exhibited the proctorial 
mandate, and made himself a party for his client, substitutes 
another in his place ^ before contestation of suit, it is not good, 
nor can such substituted party be admitted. 

II. For this reason : the original proctor does not become lord 
of the controversy, unless by contestation of suit^; and all the pro- 
ceedings of such substitute, before contestation ^, are null : as the 
author has often seen occur, and known to prevail. 

III. It is, however, still a question, what is strictly the law, 
when a clause allowing the substitution % is inserted in the proc- 
torial mandate. 



TITLE XV. 



Client's 
death be- 
fore con- 
testation. 



IN WHAT CASES A PROCTOR CEASES TO BE PROCTOR IN 

A CAUSE «, 

AND IS DEPRIVED OF ALL POWER OF PROCEEDING, WHETHER BEFORE CON- 
TESTATION, OR AFTER APPEAL FROM A DEFINITIVE SENTENCE, INTER- 
POSED BT THE ADVERSE PARTY. 

I. If a client dies before contestation of suit ^, his proctor is 

testamentary, which are likewise either general or special ; others pupillary ; 
others such as are made by the officers or assistants in courts of controversy, 
which agree properly with the definition here mentioned. — Conset, 2. 2. 2. 
1 See title 12, § 1. — Oughton. 

* A proxy may be revoked viva voce, though it was made in writing. — 
Ayliffe, p. 428. 

' The original proctor is not till then (i. e. till the litis contestatio) either 
lord of the suit or controversy, nor can it properly be called a suit. — Conset, 
2. 2. 2. § 2. 

« What contestation of suit is, see explained in title 15. — Oughton. 

* The words of the clause are, ** As often as I (the plaintiff or defendant) 
happen to be absent.'' See title 12, § 1. at the end. Or, (as is sometimes 
found in the ancient formularies) ** on the days, hours, and places, when 
and where I may be present or absent." For further information turn to 
the formularies. — Oughton. 

^ The several causes of revocation are at length enumerated by Wesem- 
becy. — Conset, 2. 2. 3. If a proctor dies after the suit is contested, the 
mandate is absolutely revoked ; though the substitution made by that proc- 
tor, after the suit so contested, is not absolutely revoked by the death of the 
party substituting. — Ibid. 

^ Title 83, and observations thereon, explains what contestation of suit is. 
— Oughton. 
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not compellable ^ to continue the litigation, nor to defend the 
cause any further, although he has exhibited his proxy, and made 
himself a party in the suit, and even though the libel has been 
delivered into court in his presence by the other party '. 

II. In that case such other party is under the necessity of Executors 
calling the executors or administrators of the deceased ', according n^gtratorl" 
to the form of an allegation contained in the title *, " The petition called 
of the proctor against the executors." 

III. Again, if a proctor has obtained a sentence in favour of Sentence. 
his party, and that sentence is appealed from by the adverse proc- Appeal. 
tor *, the power of both proctors from that moment ceases, and 

no petition can be entertained by the court from either against 
the other. 

IV. Unless the proctor against whom such petition is directed, Exhibition 
exhibits his proxy afresh for his party ; which often happens atVeshr^ 
when the appellant proctor appears before the judge appealed 
against, to allege that the appeal has taken place ^ ; or when the 

party appellate, who had prevailed in the suit, appears to obtain a 
decree to shew cause, why sentence should not be proceeded in to 
execution. 



1 As to the question whether a proctor has power to withdraw himself^ or 
not, Gail observes, (lib. i. obs. 46. 3.), " Procurator, postquam semel accep- 
taverit mandatum, non potest poenitere, eo quod suscipere mandatum sit 
voluntatis, sed susceptum repudiare sui non sit arbitrii. Regulariter enim 
contractus initio sunt voluntatis, postea vero necessitatis." — Ed. 

' The general rule is, unumquodque dissolvi eodem modo quo colligatum est, 
every thing ought to be dissolved after the same manner, i. e. by the same 
power, it received its being : so that a proctor, being constituted by mutual 
consent, may likewise be released after the same manner. But this general 
rule admits of several limitations. Before the suit is contested, (in which 
state the civilians term the business to be uti res Integra), the proctor may be 
revoked or changed. Wesembecy, ff. T. de Procur. Zouch. Element, a 
juris. Prud. p. 5, sect. 8. Myns. Inst. T. de Mand. sect, recte. Conset, 2. 
2. 3. § 1. He may also be revoked or changed at any time for reasonable 
causes, such as ill health, affinity, suspicion of collusion, &c. Corvinus, lib. 
iii. tit. 9. — Conset, ibid. 

' And must begin the suit anew, if any action lie against them for that 
fact. — Conset, 2. 2. 3. 

* See title 160, § l.-M>ughton. 

* He must call the principal party by a new process, in like manner whe- 
ther the cause is appealed or not. After sentence is given, the party who 
got the sentence must call the adverse party by way of process, to see the 
sentence put in execution, and both of them must constitute their proctors, 

at first. — Conset, 2. 2. 3. 

* And desires dismission. — Conset, 2. 2. 3. § 1. 
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RestoraUon V. Although the party appealed against obtains a sentence of 
of suit. restoration of the cause to the jurisdiction of the judge against 
whom the appeal was instituted, and presents his letters remissorjr, 
nevertheless no steps can be taken till the principal party has 
himself been called to appear, even though the adverse proctor is 
present. 

VI. For, after sentence, and the institution of an appeal from 
it, the proctor ceases to be proctor for his party, and all his 
powers of acting are at an end. 



TITLE XVI. 

IN WHAT CASES THE PROCTOR DOES NOT CEASE TO BE 
PROCTOR IN A SUIT, NOR IS HIS OFFICE AT AN END. 

I. If a suit has been conducted to contestation, by the proctors 

tore become respectively S and then the principal party dies, the proctor of the 

lords of the dcfunct party, whether plaintiff or defendant, may prosecute the 

verey?" ^"^*'» (^i^ce by contestation he has become lord of the controversy *) 

and may defend it ; and do whatever he might have done, if the 

principal party had not died ', even to obtaining a definitive 

sentence *. 

^ ^^^ II. Thus, if either party appeals from a grievance, which he 

from ^iev- States to have been inflicted before a definitive sentence ; and the 

ances. judge referred to pronounces the appeal to be groundless, and 



1 L e. By the proctor of the defendant against the proctor of the plaintiff. 
— ^MSS. Oughton. This contestation is styled by civilians, an acceptance of 
judgment. — ^Ayliffe, p. 428. 

' Zouch. Elem. Jur. Prud. p. 5. § 8. sect. Et procnr. — Gonset, 2. 2. 3. 

' Under the restrictions of § 6 of this title, and observations thereupon. 
— Oughton. 

* Many learned civilians are of a different opinion. Si ante conclusionem 
in caus4 altera partium in fata concedat, tunc implorato judicis officio, citatio 
ad reassumendam causam in eo statu in quo relicta est contra haeredes decer- 
nitur, etiamsi procurator defunct!, lite jam contestati, dominus litis factus 
est. Ita hactenus est observatum in camer&. — Gail, lib. i. obs. 119. Thus 
the executors of a party deceased must be called upon to see further proceed- 
ings. — Ed. 
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sends back the cause to the judge appellate S and the appellee Petition to 
exhibits his letters remissory before such appellate judge^ and V^^^^ 
petitions that the cause may proceed as before (viz. as at the time 
of the interposition of the appeal) ; it is lawful for the proctor of 
the party appellate to proceed, in presence of the proctor of the 
appellant party, and do, perform, and expedite all acts, as if no 
appeal whatever had taken place. 

III. For the proctor appealing against a grievance, does not, 
by such a proceeding, become discharged of his office ', before 
the promulgation of the sentence '• 

IV. Because the proctorial mandate is in force until the publi- Proxy lasts 
cation of the definitive sentence. tence."" 

V. For which cause the appellee is not bound in this case of 
remission to call the principal party appellant to witness the ulte- 
rior proceedings. 

VI. But observe, these directions apply only to real causes. Limitation 
because a personal action *' dies with the litigant party '• ^ "^^ 



Canon 129. ^^ None shall procure in any cause whatsoever, 
unless he be thereunto constituted and appointed by the party 
himself, either before the judge, and by act in court, or unless, in 
the beginning of the suit, he be by a true and sufficient proxy 
thereunto warranted and enabled. We call that proxy sufficient, 
which is strengthened and confirmed by some authentical seal, 
the party's approbation, or at least his ratification therewithal 
concurring. All which proxies shall be forthwith by the said 
proctors exhibited into the court, and be safely kept and pre- 
served by the registrar in the public registry of the said court 
And if any registrar or proctor shall offend therein, he shall be 
secluded from the exercise of his office for the space of two 
months, without hope of release or restoring." 

^ t. e. The judge from whose jurisdiction the appeal was made. He is 
called in Latin, the judge a quo, (i, e. a quofuit appellatum,) Oughton. — Ed. 

' Neither does the proctor of the other party. — Conset, 2. 2. 3. 

' If the appeal be made from some grievance committed after the contest- 
ing of the suit, but before the sentence. — Conset, 2.2.3. 

* Such are actions or causes for defamation, or matrimonial causes, and 
such like. Real actions are those which any way respect the goods, or the 
right any one pretends to a personal estate, &c. — Conset, 2. 2. 3. 

< Some MSS. here add the words, " And on the death of his client, in 
personal causes, the proctor ceases to be proctor for him. It is otherwise in 
real causes." — Oughton. 
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Canon 130. ^' For lessening and abridging the multitude of 
suits and contentions^ as also for preventing the complaints of 
suitors in courts ecclesiastical, who many times are overthrown 
by the oversight and negligence, or by the ignorance and insuffi- 
ciency of proctors ; and likewise for the furtherance and increase 
of learning, and the advancement of canon and civil law, following 
the laudable customs heretofore observed in the courts pertaining 
to the Archbishop of Canterbury ; we will and ordain, that no 
proctor exercising in any of them shall entertain the same for two 
court days, without the counsel and advice of an advocate, under 
pain of a year's suspension from his practice ; neither shall the 
judge have power to release or mitigate the said penalty, without 
express mandate and authority from the archbishop aforesaid." 

Canon 131. '^ No judge in any of the said courts of the arch- 
bishop shall admit any libel, or any other matter, without the 
advice of an advocate admitted to practise in the same court, or 
without his subscription ; neither shall any proctor conclude any 
cause depending, without the knowledge of the advocate retained 
and feed in the cause ; which if any proctor shall do, or procure 
to be done, or shall, by any colour whatsoever, defraud the advo- 
cate of his duty or fee, or shall be negligent in repairing to the 
advocate, and requiring his advice what course is to be taken in 
the cause, he shall be suspended from all practice for the space 
of six months, without hope of being thereunto restored before 
the said term be fully complete." 



CAUSES. 



cause. 



TITLE XVII. 

WHAT THE WORD CAUSE SIGNIFIES GENERALLY, AND 

WHAT IS HERE MEANT BY IT*. 

I. The word cause * is metaphorically used here for the word Meaning of 
action ; which, amongst those many significations the glossaries * ® ^°^ 
seem to put upon it, we shall only define to be, the right of pro- 
secuting or pursuing in a court of judicature whatsoever any 
one supposes is properly his due, &c. Likewise the division of this 
word into actions mixt, real, personal, &c. were from the. purpose 
to be inserted here '. 

IL Causes in respect of their difierent way of proceeding are Different 
two-fold, plenary and summary. Plenary causes, or ordinary ^^^^J*^ 
causes, are those which require a solemn order in the proceedings ; 
as, the contestation of suit; a term assigned to propound and 
invoke all acts, &c. ; a term to conclude * ; and a due form of 
concluding in that term, &c.; and thence it is they are called 
plenary. What causes these are, that require this manner of 



1 This title is taken fromConset, 1.4. 1. § 1. and 1. 4. 2. § 1. 2. 3. — Ed. 

s Causa a casu, Lindwood de Sjnten. ex. c. 1. sect. Item excommunica- 
mus. verb, quacunq. — Conset, 1. 4. 1. § 1. 

' Alciatus pr. fol. 87, 88. sect, causarum divisio. Lanf. de petitione. n. 3. 
de verb. sign, a Seb. Aimers, verb, actio. — Conset, 1. 4. 1. § 1. 

* Arthur Browne, in his Compendious View of the Ecclesiastical Law, 
allows only in a qualified sense the necessity of a term to conclude. He 
observes, *' This form called conclusion, Maranta and Gail, and all writers 
agree, not to be by the canon law de substantia processus, so as that the want 
of it should nullify or vitiate the proceedings, but rather to have been intro- 
duced by custom, and ratified by being recognised in the Clementine consti- 
tutions; for the civil law does not seem to have known any such form. 
However, in modem practice, Gail says, that the Imperial Chamber considers 
a legitimate conclusion as mdispensably requisite, and so it seems to be con- 
sidered in our courts in plenary causes. — Ed. 

7 
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process, must be learnt from those learned in the civil law ; (for 
further information consult Title XXI.) 

III. Summary causes are such as respect not this solemn and 
ordinary way of proceeding in judgment, but require a summary 
and short proceeding, and, as they term it, ^^ absq. strepiiujudicii, 
et de rnnplid etplanor And these causes are all those whereof 
the Prerogative Court takes cognizance ; for, by the style of that 
court, they are all called summary causes. 



TITLE XVIII. 



CAUSES WHICH COME UNDER THE JURISDICTION OF THE 

ECCLESIASTICAL COURTS \ 

Perjury. I. Ip perjury ' has been committed, either by witnesses, or by 

a principal party in any ecclesiastical suit, in their or his deposi- 
tions and answers, had and received in a spiritual court : the party 
aggrieved and suffering loss by such perjury, or any other person, 
may proceed, (as in a cause of correction, in which the office of 
Mode of the judge may be promoted by any person * for the good of the 
proceeding. gQ^l ^f ^^^ offending party), before the ecclesiastical judge, against 
the person perjured, in a cause or complaint of perjury *. Or 
rather, the party perjured is ^'called upon to answer certain articles 
touching the good of his soul, and more especially touching the 
manifest perjury committed by him in an ecclesiastical cause, and 
before an ecclesiastical judge, at the promotion of N, the party 
objecting." 

11. If the party thus sued for perjury is convicted, he is to be 



1 Other causes, besides those mentioned in this article, are amenable to 
the tribmial of the ecclesiastical judge, and are wont to be entertained in the 
ecclesiastical courts. Concerning which causes generally, see § 58 and 60 
of this article. — Oughton. 

' See Lindwood, chap. 1. De poenis, word perfurio. Also see stat. 5. 
Eliz. chap. 9. § 11. and 29 Eliz. chap. 5. — Oughton. 

3 The reason why any one is at liberty to promote the office of the judge, 
on the plea ofaninus solus (the good of the soul), is, because the public wel* 
fare requires the punishment of crimes. See tit. 51, § 7* — Oughton. 

* For the mode of proceeding in a cause of perjury against a contumacious 
person, who has fallen under sentence of excommunication, after the admin- 
istration of the oath to obey the ecclesiastical judge, and to submit to the 
laws of the Church, consult tit. 60. 
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canonically punished^ as the judge thinks fit, according to the 
quality and measure of his offence ^ 

III. But here it may be asked, how a principal party in a suit, 
who in general does not speak absolutely as to the fact or cer- 
tainty of any matter, but only as to his belief of the truth of it, 
can be convicted of perjury ? 

IV. We answer, if a principal party in a suit, giving testimony 
relative to any matter in which he was himself immediately con- 
cerned, more especially touching any recent transaction, says, he 
believes it did not happen so or so ; on proof to the contrary, that 
it did so happen, he may be prosecuted, and convicted of perjury. 

V. Such have been the decisions given in the ecclesiastical 
courts to the author's certain knowledge, for the last thirty years ', 
by a judge universally confessed to be of the first eminence. 

VI. However, on such questions, let the opinion of learned 
advocates be taken ', not only as to whether a witness speaking 
to his belief of any recent transaction, in which he was himself a 
party, can be convicted of perjury ? But further, (if he can be so 
convicted) what transactions will be reputed recent ? 

VII. But to avoid this difficulty altogether, the author is of 
opinion, that a principal party should be bound to answer to 
articles which concern his own acts, as to the fact itself, i, e. 
whether such and such a proposition relating to himself embraces 
the truth, or contains a falsehood ? And not touching his belief 
only. (As is explained in the article which treats of " the pro- 
duction of the principal party, and his oath," &c. *) 

VIII. The author is aware that for the most part the principal 
parties now answer questions, touching their own acts by such 
words as, " I believe," or, ''I do not believe*," in the same way 



1 See Lindwood, Provincial Constitutions, lib. v. tit. 15. c. iEtemas 
Sanctio. verb. Perjurio. — Conset, 1. 4. 1. § 2. 
' Ougbton here refers to bis own times. — ^Ed. 

• For fuller information, Conset (1. 4. 1. § 2.) instructs us to consult 
Lanf. c. quoniam, de respons. per tot. et preesertim, n. 12. ad rem facit, et n. 
sect. 11. — Ed. 

* See tit. 89, § 3. — Oughton. 

^ 1. A person giving evidence on a deposition which relates to matters 
done by himself, if he confesses the facts, will answer in these words, *' That 
he believes the same to be true." 

2. Or, otherwise, in the following words, " that he does not believe the 
same to be true in any respect," adding, when the matter relates to any 
action done by himself, ** that he altogether denies, disavows, and disowns it." 

3. If he should only say, " that he does not believe it," in cases which 
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as they answer other questions, not relating immediately to them* 
selves, but he supposes this error has only crept in through the 
ignorance Or neglect of the registrar or the examiner \ 

Simony. IX. If a clergyman has committed simony, in obtaining an 

ecclesiastical benefice, he may be convened before the judge, 
(either by virtue of the judge's office, or at the instance of a 
party) and may be punished according to the canonical ordinances 
which relate to that oiSence. So may laymen, who are parties in 
the like offence '. 

Usury. X. A usurer also, (meaning here one who trades in money, and 

has let it out to use, on the condition of receiving, directly or 
indirectly, beyond the rate or sum of ten pounds for every 
hundred ^,) may be convened and punished by the ecclesiastical 
judge. 

XI. But, by the statutes of the realm *, the ecclesiastical judge 
is prohibited from proceeding against usury in any case except 
the one mentioned in the preceding section. 

Assault on XII. If any person has laid violent hands on a clergyman*; 

maiT^" ^' ^^s been brawling * in a church or church-yard; he may be 

Brawling, cited to appear before, and be punished by, the ecclesiastical 



relate to himself and his own acts, without subjoining a negation, snch as 
that mentioned above, his answer is incomplete, and an order may be given, 
that he should make it fuller. — Oughton. 

1 Now the personal answers of the principal parties in a suit are prepared 
by their proctors. Unless when a special petition is made to the judge by 
the opposite party, or when it shall seem good to the judge by his mere 
office, to decree, that the answers be taken by the registrar ; sometimes even 
they are taken in court in the presence of the jndge. — Oughton. 

2 Cockbum (Clerk's Assistant, p. 2.) refers us to Canon 35. Car. I. — 
Ed. 

3 By the 1 3th Elizabeth, chap. 8, it was enacted, that the money-lender 
might receive lOZ. per cent, per anniun for the use of his money. The 
21st James, c. 17, limited the interest to Si. per cent, per annum. The 
12th Charles II. chap. 13, further curtailed the interest to 6Z. per cent, and 
by the 12th Anne, stat. 2. chap. 16, the interest was fixed at 51 per cent. — 
Ed. 

* See Statutes, 37 Henry VIII. chap. 9; 13 Eliz. chap. 8 j 39 Eliz. chap. 
18. — Oughton. 

^ No pecuniary redress is to be sought for by such a suit in the ecclesiastical 
court. The sole object of the court being the correction of the crime, and 
the salvation of the soul. See statut. Edw. I. Circumspect^ agatis, and 
Lindwood, lib. 2. tit. 2. on the article, " De foro competenti." cap. Circum- 
spect^. — Oughton. 

^ See statut. 5 Edw. YI. chap. 4. — Oughton. 
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judge: either by virtue of his mere office, or by the office of the 
judge voluntarily promoted ^ 

XIII. If any one is accused of adultery, lewdness S drunken- Adultery, 
ness, or blasphemy ; of absenting himself from church ; or not ^^'^^"^ss. 
contributing towards the rates for the repairs of his parish ness. 
church ', or for the purchase of books to be used in the celebra- ^^^P^^^y* 
tion of divine service, he may be cited by the ecclesiastical judge from 

to appear before him, and punished as above. church. 

XIV. If an executor has appropriated to himself, or has with- ment of 
held the payment of legacies, left for pious uses, the ecclesias- '*^®^' 
tical judge may proceed against such executor, either by an ex Legacies 
officio process, or at the instance of the overseers of the parish in use^ 
which the poor people live, to whom the pious legacies are left, 

and can compel such executor, by ecclesiastical censures *, to the 
pajrment of the said legacies. 

XV. If any obstruction * is placed by any one in the way of an Obstruc- 
executor, so that he cannot fulfil the intentions of the deceased, ^°°^ ^ 

' ' executors, 

and execute the will : or if any impediment is raised to the due ^nd admU 
making of an inventory of the goods of a person deceased, or to nistrators. 
the appraisement of his efiects, such executor or administrator can 
implore the aid, and promote the office of the judge. 

XVI. The judge, on proof of such obstruction, may pronounce 
the offenders guilty, and pass the sentence of excommunication 
upon them *, as in cases of rash administration, of which this 
book treats further on \ 

XVII. Delinquents in such cases are not to be absolved until 
they have satisfied the party complainant as well as the Church, 
for that offence, in consequence of which the sentence of excom- 
munication was passed upon them. 



1 The clergyman may, at the same time, have amends in the king's tem- 
poral courts for the peace broken. — Cockbum, p. 2. 

* The Latin word is lenocinium, (lewdness, lustful licentiousness, or the 
practice of bawdry). — Ed. 

• Oughton's words are "in fabricam Ecclesise suae parochialis," so that 
the fabric only is meant. — Ed. 

* Ecclesiastical censures signify here the severity, vigour, power, or sen- 
tence, whether of suspension or excommunication, &c. See Lindwood, lib. 
iii. tit. 13. chap. '* Ita quorundam verb, pias causas." — Conset, 1. 4. 1. 

• See Lindwood, lib. iii. tit. 13, chap. " Statutum," verb. " effectum." — 
Ooghton. 

« Vide 53 George IIL chap. 127. § 2.— Ed. 

7 Respecting rash administrations, Oughton treats in the second part of 
his work, title 220 and 221.— Ed. 

F 2 
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Subtraction XVI 11. If a rectoF, vicar, or any other person, has with- 
of prcKura- hQiJen from an archbishop, bishop, or archdeacon, his procura^- 
nodais. tions, due by reason of his ordinary visitations ; or his synodals ; 
the aggrieved party in such cases may sue before the ecclesiastical 
judge, in a cause of subtraction of procurations or synodals. 
Annual ec- XIX. If any pension or yearly sum due from the proceeds of 
pensidn^ ^^Y College, bishoprick, deanery, cathedral church, or any other 
ecclesiastical foundation, and payable to any other church or the 
rector or vicar thereof, be withheld, an action will lie in a cause 
of subtraction of an annual ecclesiastical pension. 
Tithes. XX, If a rector or vicar of one parish claims or pretends, in 

Pensions, ^ight of his church, to have certain tithes, or portions of tithes, or 
a certain pension, accruing to him in another parish, or from 
another rector or vicar, he may proceed in support of his demand 
for their payment in a cause of jactitation of tenths, or an annual 
pension. 
Defamation XXI. If any One shall utter opprobrious or reproachful words S 
proach" (though they fall short of being defamatory*), i, e. words which 
charge upon another or imply a direct offence, for which canonical 
purgation ' might be imposed on the party against whom such 
reproachful words are spoken : for instance, 

XXII. If any one shall publish the following words, or such 
as these, in anger, or from a natural irritability of disposition, or 
from maliciousness : " Thou art an unhonest liver ;" or, " thou art 
a liar, and cares t not what untruth thou affirmest ;" or, " thou art 
no more to be trusted, upon thy word or oath, than a dog ;" or 
" thou art an arrant knave ;" or, " thou art a drab ;" or, " thou 
art a scold ; a jade ; a filthy fellow ;" or the like * : 

XXIII. (Formerly, indeed, the word "knave" was not a word of 
reproach, but signified only a male child ; it is, however, otherwise 
in modern acceptation, seeing it has now universally applied to it 
an offensive and reproachful signification :) 

When op- XXIV. For the uttering of such contumelious expressions, if 

probrious 
words may 



* Verba conviciosa. — Ed. 

' Verba difiamatoria, defamatory or calumnious. — £d. 

^ For an explanation of the meaning of canonical purgation, consult 
Ayliffe's Parergon, p. 448, title, " Canonical Purgation." Refer also to the 
Stat. 13 Charles 11. chap. 12, which has taken from the bishop, or ecclesias- 
tical judge, the power of administering the oath ex officio. — Ed. 

* See Lindwood, lib. v. tit. 17, c. Auctor. Dei. verb, quacunq de causa. — 
Conset, 1. 4. 1. § 2. 
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no action can be instituted in the temporal courts S the party be brought 
aggrieved may proceed in a cause of defamation S or of reproach \ ^^^^.^ 
in the ecclesiastical courts. oftheeccle- 

XXV. Observe, in cases of this kind, the citation should "^^^* 
always express the charge of detraction or opprobrious language 
coupled with the charge of defamation. 

XXVI. The reason of which is, as the author has been in- 
formed by his predecessors, proctors of eminent skill, that the 
plaintiff may fail in proving the defendant to have uttered words 
in their nature defamatory, and yet be able to establish a charge 
of reproachful or opprobrious language. In which case, by the 
union of the words, he succeeds in his application to the court 

XXVII. On proof of the charge the utterer of the words is 
punished, at the discretion of the judge, regard being had to the 
station, &c. of the person defamed. 

XXVIII. The condemned party is subjected to punishment, 
on the ground of such words betraying malice and anger, and 
tending to destroy brotherly charity. 

XXIX. Note, that although in a cause of defamation it is Malice pre- 
usual to state in the libel that the obnoxious words were spoken *"°^® 



1 It is to be observed, that the suit must not be for money, but for the 
correction of sin, pro salute aninuB : and it has often been judicially deter- 
mined at common law, that the matter of the defamation must be spiritual, 
and merely spiritual ; t. e. mixed with no temporal matter. — Cockbum, p. 4. 

' To define the word libel in the temporal courts is a task of acknowledged 
and extreme difficulty. The translator feels the same perplexity and doubt 
as to the relative force of the words diffamatio and convicium in this passage 
of Oughton with relation to the ecclesiastical courts. Cicero tells us, 
" Aliud est maledicere, aliud accusare. Accusatio crimen desiderat, rem ut 
definiat, hominem ut notet, argumento probet, teste confirmet. Maledictio 
autem nihil habet propositi, praeter contumeliam : quae si petulantitis jacta- 
tur, convicium; si facetiils, urbanitas nominatur/' Cic. pro M. Coelio. 3. 
And, again, we hear from him, that, '* duo simt crimina (aurum sumptum, 
venenum quaesitum). Omnia alia non crimina, sed maledicta jurgii petu- 
lantis, magis qu^ publicae quaestionis. Adulter, impudicus, sequester, con- 
vicium est, non accusatio. Nullum est enim fundamentum horum crimi- 
nam, nulla sedes. Voces sunt contumeliosae, temere, ab irato accusatore, 
nullo auctore, emissae.'' Pro Ccelio. 13. Though we gather from these 
quotations, the classical meaning of the word, convicium, I am aware that 
our courts are not bound by the dicta of a Roman orator, even if he had 
decided the points at issue. See Bum's Eccl. Law, vol. ii. p. 257. note 4. — 
Ed. 

' Convicium est vociferatio vel prolatio vocis, quae contra bonos mores 
ad infamiam, vel invidiam alicujus spectat : convicium non tantum praesenti, 
sed etiam absent! fit. — Zouch's Elements, S3. 
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in malice^ and proceeded from the inflammable spirit of hatred ; 
yet, if the words libellate are in their own nature defamatory, it is 
presumed, without proof, that they were spoken in malice. 

XXX. Not so, when the action is brought for words of re- 
proach or opprobrium only. In that case, the plaintiff is bound 
to prove from vehement presumption, for instance, from quarrels 
and altercation accompanied with signs of enmity and malice on 
previous occasions, that the detraction complained of is grounded 
in malice. 

XXXI. For, as mentioned above, if the words uttered are not 
in their own nature defamatory, the malicious intent is not pre- 
sumed. 

Subtraction XXXII. If fees due to a proctor, in an ecclesiastical cause, are 
of fees. ^^^ p^jj jjy jjjg giigjj^^ tjjg proctor may bring his action before 

the ecclesiastical judge, for such fees, in a cause of subtraction of 
fees or stipend, due to him in an ecclesiastical suit ^ 
Spoliation XXXIII. If one and the same patron has presented two 
^£^jj^j^^ clergymen, one to the rectory, the other to the vicarage, of the 
same church* : or if a patron has made over the advowson of a 
benefice to two persons, each of whom severally presents his 
clerk, and the nominee of each party has been admitted : if one 
clerk commits spoliation of the fruits, takes possession of the 
revenue, or gathers the produce when cut from the land, the other 
clerk may proceed against him ^ in a cause of spoliation \ 

XXXIV. The reason is, because, in that case, the contro- 
versy is not respecting the right of patronage, for both the clerks 
derive their claim from one and the same patron, so that the 
right of patronage is no way injured. 

XXXV. In some parts of the kingdom there are three rectors 
in one and the same church. 

Subtraction XXXVI. Further, causes of subtraction of mortuaries * should 

of mor- 
tuaries. 

1 Query, whether a prohibition does not lie ? Cockbum, p. 4. Bum's 
Eccl. Law, vol. ii. tit. " Fees.'* — Ed. 

^ In some MSS. in his possession, Oughton says, the following words are 
added : ** There are cases in which a patron may present two or even three 
clerks, to one and the same benefice, because in different parts of the king- 
dom instances occur of so many rectors belonging to one and the same 
church.' * — Oughton. 

3 ** The injured party in this case may bring his action against the ag- 
gressor." — ^MS. Oughton. 

* Or waste. — Conset, 1. 4. 1. 

^ See Lindwood, chap. " Statutum," concerning the custom. Also see 
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be tried and determined in the ecclesiastical courts* But no action 
can be instituted for them^ unless in those places where they are 
wont to be paid^ and according to the following ad valorem rates. 

XXXVII. If the goods of the deceased^ after the payment of 
his just debts, do not on the whole exceed the value of ten mari&s, 
no mortuaries are to be paid* 

XXXVIII. If the goods of the deceased exceed ten marks^ 
but are under 30/. then 3^. id. is to be paid. 

XXXIX. If the said goods are worth 30/. and upwards, but 
are under the sum of 40/., then 6^. 8c/. is to be paid. 

XL. If the value of the goods reaches 40/., or goes beyond 
that sum, then 10^. are due. 

XLI. Such are the provisions of the statute of Henry VIIL 
chapter vi.^ 

XLI I. Further, concerning personal tithes, all persons, such Subtraction 
as merchants, venders, chapmen, and clothiers, are bound to pay ^tfe&^ 
to the rector or vicar of the parish in which their famiUes reside, 
and in which they receive the sacrament, the tenth part of their Tithe of 
profits, after deducting necessary charges, under the name of per- P"^"*** 
sonal tithes % for the preceding year, either before or during the 
feast of Easter. 

XLIII. Stipendiary servants also or handicraftsmen should Tithe of 
pay the tithe of their wages, after deducting only the expense of 
clothing. 

XLI V. But now such are exonerated from the claim of tithes, 
or rather from suits for their non-payment, by the statute law of 
the realm, unless when and where they have been accustomed to 
pay ' such personal tithes for the forty years preceding the passing 
of the statute. 

XLV. Note, that by this same statute the plaintiff, in suits for 
personal tithes, cannot prove or justify his action by compelling 
the defendant to take any oath *, or to undergo any examina- 
tion by virtue of his oadi, touching the charges in the Ubel, 



the chapter " Quoniam propter," concerning tithes, § " in petitione ;" also 
see the statute " Circumspect^ agatis," § 5. — Oughton. 

* In the 2l8t year of his reign. — Oughton. 

' See Lindwood, lib. iii. tit. 16, chap. " Quoniam propter," § " Statuimus 
etiam," and § " Similiter de Carpentariis." See also statute 2 Edw. VI. 
chap. 13, § 7> 8> 9> — Oughton. 

» Or ought of right to have paid. See statute 2 Edw. VI. chap. 13, § 7. — 
Oughton. 

* Sec statute 2 Edw. VI. chap. 13, § 9.— Oughton. 
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i. e, touching the fact and extent of his gains^ or the amount of 
his wages, whereby the plaintiff might have been enabled to 
release himself from the burthen of proof, by the admission of 
the defendant. A course which may be adopted in all other 
ecclesiastical suits ^ 

XLVI. The plaintiff, therefore, in suits of this kind, viz. for the 
tithe of mercantile profits, and for the tenth of wages, must take 
other means of proving his case. 
Subtraction XLVII. If in any village or hamlet there is a chapel of an 
ancient foimdation ; and the rector or vicar of the parish, in which 
this village or hamlet is situated, has been accustomed by him* 
self or by his curate to celebrate divine service in the said chapel : 
if he discontinues the service, an action will lie on the case before 
the ecclesiastical judge. For instance, any inhabitant of the said 
village may proceed against such rector or vicar in a cause of 
subtraction of sacred rites from the said chapel. 

XLVII I. In divers parts of the kingdom, more especially in 
Wales, particular seats in churches, or rather the right of sitting 
and hearing divine service in particular seats, belongs, and hath 
of old, beyond the memory of man, belonged to certain individuals, 
lords or others, proprietors of dwelling-houses within the parish, 
so that no other persons have any right to sit in the said seats, or 
disturb such ancient occupiers. 

XLIX. In which case if any stranger intrudes himself into 
any such seat, and disturbs the lord or proprietor of the same, in 
his right of sitting and hearing divine service therein ; or if any 
one maintains that he has an equal right of sitting and hearing 
divine service in the said seat ; the party disturbed may bring his 
action against such claimant and disturber, in a cause of perturba^ 
tion of seats or sitting places, or in a cause of jactitation of the 
right of sitting in such seat in such a church. 

L. If the plaintiff proves his right of possession, i, e. his right 
of sitting and hearing divine service in a particular seat, and that 
the defendant has either disturbed him in it, or has advanced an 



Perturba- 
tion of 
seats. 



1 In other ecclesiastical causes (excepting criminal causes, and those in 
which the defendant is not bound to answer any question which tends to 
accuse himself) the plaintiff may found his charges upon the admissions of 
his adversary, in an examination upon oath ; and thus the plaintiff may 
become exonerated from the burthen of proving articles which are confessed. 
See tit. 86, § 1.— -Oughton. See also Bum's Eccl. Law. vol. iii. p. 4 and 5, 
where reference is made to the case of Goulson and Wainright, and to 
13 Charles II. chap. 12. — £d. 
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unfounded claim to it, he will obtain a decree confirmatory of his 
right of sitting in the above seat : and his opponent will be com- 
pelled to abstain from disturbing him, or persisting in his vexatious 
claim, and will be condemned in costs. 

LI. If any unmarried man shall treat with the father of an Dowry. 
unmarried female concerning a contract of marriage, and the 
father consenting that such single man should take his daughter 
to wife, promises to give a certain sum of money with her in 
marriage. 

LI I. Nevertheless, after the solemnization of the said marriage, 
the father refuses to give the sum promised. 

LI 1 1. The husband may institute an action, before the ecclesi- Subtraction 
astical judge, against the father, in a cause of subtraction of ° ^^^' 
dowry, on account of the marriage *. 

LIV. The temporal courts will not entertain such a suit. 
Unless under particular circumstances; for instance, when a 
father has promised that he will pay a certain sum at a fixed 
time, on the condition of a man's marrying his daughter ^ 

LV. In the last mentioned case an action may be brought for 
the stipulated sum before a secular judge. 

LVI. However, many years ago, some of our lawyers, and 
those acknowledged to be of the greatest eminence in the pro- 
fession, held a different doctrine, viz. that in all the above- 
mentioned cases the action is to be brought before the ecclesias- 
tical judge. 

LVII. The reason which they gave for their opinion, and 
their mode of arguing, was as follows : such promises and stipula- 
tions are essentially of the same nature and character as contracts 
of marriage, or matrimony ; but the investigation of matrimonial 
contracts, and questions touching marriage, belong exclusively to 
the ecclesiastical judge ; therefore it follows, &c. * 

LVIII. Generally, it may be stated as a rule, that the ecclesi- General 

rule with 



* But if such contract with the promise be not in writing, it seems, by 
the statute against frauds and perjuries, to be out of his power to recover 
the marriage portion. 7 William III. sess. 1. chap. 12; 29 Charles II. 
chap. 3. — Cockbum, p. 5. 

' This 54th section is differently expressed in some MSS. viz. '^ It is 
otherwise, when a father has promised a sum of money to an unmarried 
man, to solemnize, — or, if he is willing to solemnize, — ^marriage with his 
daughter." — Oughton. 

* Therefore it follows, that such promises and stipulations also must come 
exclusively under the cognizance of the ecclesiastical judge. — Ed. 
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asdcal judge is at liberty to proceed in investigating and deter- 
mining all causes bearing upon the canon or ecclesiastical laws, 
provided he does not run counter to the municipal laws and the 
statutes of the realm : or if no action can be instituted, or 
sentence obtained, in the temporal courts for the same matter. 

LIX. This information the author derived some thirty years 
ago, from counsellors who had devoted themselves to the study 
of the municipal laws of the kingdom, in the course of a consulta- 
tion on some weighty matters, between them and certain learned 
judges and advocates in the Arches Court 

LX. Observe, finally, that in some cases, one and the same 
crime may be punished in both courts, viz. in the ecclesiastical 
and common law courts ; but not in the same respect ; nor in one 
and the same manner : the latter court regarding in its sentence 
the chastisement of the body, the former looking only to the good 
of the soul \ 



Ex officio 
processes. 

Causes of 
appeal. 



TITLE XIX. 

THE NATURE AND DESCRIPTION OF THE CAUSES WHICH 
ARE COGNIZABLE, AS WELL IN THE COURT OF ARCHES, 
AS IN THE COURT OF AUDIENCE. 

I. The official principal of the Archbishop of Canterbury's 
Court of Arches is competent to take cognizance of all ecclesias- 
tical causes whatever, whether they be brought before him at the 
instance of parties, or by the voluntary promotion of his office, or 
originate from his mere office. 

II. Also he entertains all causes whatsoever of appeal and 
complaint, from any bishops ; or from any deans and chapters of 
any cathedrals, or collegiate churches. 

III. Or from any archdeacons ' ; or any archdeacons' officials 



^ Thus, if an apparitor, directed to summon any person into the ecclesias- 
tical court, avers, upon the return of the monition, that he has done so, 
whereas in truth he has not, and, in consequence, such person is excommu- 
nicated. An action in the case at common law lieth against the apparitor 
for the falsehood committed by him in his office ; besides the punishment 
inflicted on him by the ecclesiastical court for his breach of trust. Aylifie, 
Parergon, p. 70. Bum's'Eccl. Law, vol. i. p. 56. 

* In the act of the 24th Henry VIII. chap. 12, § 8, power is specially 
reserved to the Archbishop of Canterbury to proceed as heretofore in causes 
of appeal. — Oughton. 
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and commissaries ; or from any other ecclesiastical judge what- 
ever *. 

IV. Always saving and excepting the royal peculiars within Royal pe- 
the province of Canterbury, and all manner of authority, jurisdic- ^ ""' 
tion, and ecclesiastical cognizance had and exercised by his 
majesty the king within the said peculiars. 

V. The official of the Arches has also power and jurisdiction Commis- 

• n 1 J 1 • i i? xi_ • • ^* I sariesofthe 

m ail appeals and compiamts^ from the commissaries, particular archbishop. 
or special, of the Archbishop of Canterbury, within all and sin- 
gular the dioceses of his province ; in like manner as from the 
commissaries ' of the said archbishop constituted within the city 
and diocese of Canterbury. 

VI. Also in all manner of complaints ' against any of the fore- 
mentioned judges, (excepting the above excepted) either on ac- 
count of the denial, or procrastination, or non-administration of 
justice. 

VII. The official of the Arches may likewise take cognizance 
of all causes touching ecclesiastical * benefices, which are brought 
into litigation between the parties by way of single or double 



* Provided only they be within the province of the Archbishop of Canter- 
bury. — Oughton . 

* Also from the dean of the deanery of the Arches, properly so called. — 
Oughton. 

' Whether by simple or double complaint. — Oughton. 

* I have here added the word * ecclesiastical/ considering that Oughton 
referred exclusively to ecclesiastical benefices. There is indeed another 
acceptation of the word, but it is now almost or altogether obsolete. Dr. 
Bum, in his Ecclesiastical Law, remarks, ** The term benefice comes to us 
from the old Romans, who, using to distribute part of the lands they had 
conquered on the frontiers of the empire to their soldiers, those who enjoyed 
such rewards were called benefidarii, and the lands themselves ben^cia" 
Tyrwhitt, in his note on this passage, differs somewhat from Dr. Bum. 
He says, ** the word beneficium comes rather from the feudal law, in which 
it signifies a portion of land granted for a limited time by a lord to his vassal 
for maintenance. When this became hereditary it was called a feud. Thus 
a benefieiwn is sometimes opposed to an inheritance, as a feud is to allodial 
property. But it is now used almost exclusively to denote an ecclesiastical 
preferment or living. See Calv. Lex. Wats. Incumbent 1. Spelman and 
Cowell, in verb. Cowper 431. The beneficium ad csrarium, mentioned by 
Cicero, pro Archia 5, and elsewhere, was merely an enrolment at the treasury 
of the names of persons of distinguished merit, recommended by the provin- 
cial magistrates, as worthy of serving the state. Emesti Clav. Cic. in verb.*' 
Speaking generally, all church preferments, and promotions, and dignities 
are called benefices ; but according to a more strict acceptation^ benefices are 
only rectories or vicarages. — Ed. 
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complaint ; he may institute to livings, and he may fMroceed in 
cases of deprivation. 

VIII. The auditor of the Archbishop of Canterbury's Court of 
Audience ^^ has, in all respects, a jurisdiction similar to that of 
the official principal of the Arches. 

IX. The auditor, or judge of the Court of Audience, was for- 
merly, and still is, by virtue of a special commission % vicar- 
general in spirituals of the Archbishop of Canterbury. 

X. In right of which latter office, he has, furthermore, all and 
all manner of jurisdiction, spiritual and ecclesiastical, over every 
diocese within the province of Canterbury, during a vacancy, in 
like manner and to the same extent as the bishop has power during 
his occupancy. And this jurisdiction he is wont to exercise by 
himself and by his commissaries, during such vacancy ^. 

XI. To him also belongs, by virtue of the same commission, 
both the office of granting institution to vacant benefices in every 
diocese within the province of Canterbury, during the avoidance 
of any see ; as also of instituting to all benefices whatever within 
the diocese of Canterbury. 

XII. The ordinary visitation, also, as well of cities, as of 
dioceses within the said province, and the punishment of crimes 
brought to light in the course of such visitation, appertain to him 
by law and custom, during the vacancy *. 

XIII. Moreover, both the official of the Arches, and the judge 
of the Court of Audience, are equally competent, during the 
vacancy of any episcopal see, within the province of Canterbury, 
to cite any inhabitant of such void diocese to appear before them 
in the usual places of holding their courts, the penalties of the 
act * mentioned hereafter in the chapter, " On the Election of 
Courts *," notwithstanding. 



» The office of the judge of the Audience Court is now obsolete. See the 
Introduction to this work, chap. iii. § 11. — Oughton. 

' Yicar-general and official, how they differ, see Lindwood, De Sequest. 
pos. c. frequens. verb. Vicarios, et verb, official. — Conset, 1. 2. 2. § 3. 

' In the bishoprick of London, however, and in the dioceses of Lincoln, 
Salisbmry, and Worcester, a different custom prevails. — Oughton. 

* This clause is thus read in some MSS. : " The ordinary visitation also 
of the city and diocese of Canterbury, and of all other cities and dioceses 
within the province of Canterbury, together with their episcopal seats," — 
Oughton. 

* See 23 Henry VIII. chap. 9-— Oughton. 

* See tit. 32,---Oughton. 
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XIV. The reason of which is, that, during the avoidance of 
any episcopal see, within the province of Canterbury, the arch- 
bishop becomes the ordinary of the place and diocese, pending 
the vacancy. 

XV. And he delegates his power to the judges above-men- 
tioned ; by virtue of which delegation they become clothed with 
authority to cite legally sojourners and inhabitants of any diocese 
in which the episcopal see is vacant; to answer any cause of 
complaint against them ; and may compel the appearance of the 
parties at the accustomed place of holding the archbishop's courts 
in London, notwithstanding the above-mentiqned statute \ 



TITLE XX. 



THE CAUSES WHICH ARE COGNIZABLE IN THE PREROG- 
ATIVE COURT OF CANTERBURY. 

I. To the judge of the Prerogative Court of Canterbury belongs 
the probation *, approbation '*, and insinuation * of wills ; and the Probate of 
grant of letters of administration of the effects of persons dying ^^^^' 
intestate within the province of Canterbury ; provided such per- adndnUtra- 
sons had goods, rights, or credits, movable or immovable * out tion. 
of the diocese, or peculiar jurisdiction in which they died, and 



' In an ancient MS. in the author's possession, the following words are 
added : '^ Such has been the continued practice, notwithstanding the passing 
of the above-mentioned act." — Oughton. 

3 Probation is, prohationum receptio, t. e. taking the proofs. Lindwood 
and Bum's Eccl. Law. — Ed. 

* Approbation is, decreti super valore Testamenti prolatio, i, e. the decree 
givi];ig validity to the will. Lindwood and Bum. — Ed. 

* Insinuation is, apud acta judicis publicatio vel transumptio, i. e. the 
publication of the decree among the acts of the court. — Lindwood and Bum. 
Tomlins, indeed, in his Law Dictionary, explains the insinuation of a will to 
be, *' among the civilians, the first production of it ; or leaving it in the 
hands of the registrar, in order to its probate." But he is opposed, as 
above, by Lindwood and Bum, and Oughton appears to us to have been of 
the same opinion with them. For would he not naturally have reversed the 
order of his words, had he considered insinuation to bear the meaning 
attached to it by Tomline ? — ^Ed. 

* Concerning such goods or credits, see Swinbume on Wills, p. 3. § 2, 3, 4. 
— Conset, 1. 3. 1. § 2. 
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which they did dispose of, or might legally have disposed of, by 
a testamentary provision. 
Bona nota- H. These goods are, by the style of the court, and by general 
custom, which is still in force, called bona notabilia, when their 
value reaches or exceeds 5/.^ 



M. By bona notabilia are meant goods, rights, credits, or chattels, 
(catalla), in different dioceses, or peculiar jurisdictions, of sufficient value to 
establish the jurisdiction of the Prerogative Court of Canterbury. Catalla 
idem quod capitalia, bona omnia quae in pecudibus sunt. Ex capitale enim 
formata vox captale, et ^x captale, catallum, ut ex chaptel Gallico, chatel et 
catel. Exinde usus invaluit, ut hacce appellatione bona omnia mobilia 
cujuscunque generis sint, intelligantur. Chattel, in Legibus Gallicis Willelmi 
Nothi, cap. 4. Batellino, '* Cateux sont meubles et immeubles. Si conune 
vrais meubles sont, qui transporter se peuvent, et ensuivir le corps, inuneu- 
bles sont choses, qui ne peuvent ensuivir le corps, ni etre transportees, et 
tout ce qui n'est point en heritage." Catallum practicis Anglis est omne 
bonimi mobile seu immobile, quod neque liberum tenementum, neque feudum 
est. Aliud est personale, quo intelliguntur bona mobilia : aliud reale, quo 
intelliguntur possessiones et tenuatae (qu. tenutae), quas tenemus ad termi- 
num annorimi, aut ad voluntatem alterius. Ita Cowellus, lib. 1. institut. 
tit. 10. § 18. lib. ii. tit. 2. 20. Rastallus, et Edwardus Cokus ad Littlet. 
§ 177. Vid. Du Fresne, Glossar. Manual, in verb. Lindwood, cap. Stata- 
tum, d. testam. verb. Laicis. Swinburne, p. 6. sect. 11, n. 5. — Ed. 

2. Leases by indenture for a term of years ; also yearly profits or income 
unpaid at the owner's decease ; and rent of land in arrear, are accounted 
bona notabilia, 

3. Bona notabilia are permanently fixed at the simi of 51, but without 
prejudice to those dioceses in which, either by composition or by custom, 
they are estimated at a higher rate. For instance, in the diocese of London, 
according to a composition entered into for that purpose, they are valued 
at 102. 

4. If any one comes by his death on a journey, the goods which he carried 
about with him, do not constitute bona notabilia. See Canon 92. 

5. If any party has proved a will, or taken out letters of administration, 
in the Prerogative Court of Canterbury, in a case where there are no bona 
notabilia to justify it, nevertheless the probate or administration is good at 
law, till it is judicially revoked. 

6. But it is otherwise, if the probate of a will, or the administration of 
the goods of an intestate, has been obtained in any inferior court. For 
then, should it appear that there are bona notabilia, such probate or admi- 
nistration is of no avail, but is ipso facto void, till it is granted out anew 
under the seal of the Prerogative Court. 

7. The 92d Canon (of A.D. 1603) regulates, that the probate of wills, 
when there are effects constituting bona notabilia, shall belong to the Prerog- 
ative Court exclusively. 

8. By the 93d Canon, the probate of wills, when there are no effects con- 
stituting bona notabilia, belongs to the ordinary. — Ooghton. 
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III. In the Prerogative Court causes of instance are tried Proving 
concerning the proving and revoking of wills, whether the suit "^^^^l,^ 
commences, when they are first and originally exhibited S or after 

they have been proved in common form. Also causes concerning 
the granting and revoking of administrations, under the circum- Adminis- 
stances mentioned above ; whether when the parties seeking the ^^^^*°"^- 
administration have obtained a grant from the judge surreptitiously 
(<• e. by suppressing the truth and making false pretences) con- 
trary to justice, and the provisions of the statute ; or when a will 
is subsequently produced ; or when an administration has been 
granted by some district judge, which belonged to the judge of 
the Prerogative Court. Also cases touching the rash administra- Rash admi- 

,• n 1 J • ^1 1 • /« . nistrations. 

tion CI goods : and concerning the rendenng ot accounts. 

IV. If any will has been proved in common form, («. e. merely Rendering 
by the oath of an executor, or of the proctor S in the name of an ^^^°"'*^- 
executor), any one who would have an interest in the administra- 
tion of the goods of the deceased, in the event of its appearing 

that he died intestate, may call upon the executor to prove such 
will by witnesses ; and if the said executor is not able to prove it 
satisfactorily, the sentence must be, that the deceased died intes- 
tate ', and the probate of such will made in common form must Probate re- 
be set aside and annulled. ^° ® ' 

V. If an extraneous executor {L e. an executor who is not Executor. 
connected with the deceased in any way by relationship,) has the 
greatest portion of the goods of the deceased bequeathed to him, 



1 f . e. before they have been proved in common form. — MS. Oughton. 

* 1 . Formerly proctors, specially appointed, by virtue of a proxy to that 
^ecty were accustomed to make oath, in behalf of the principal party whom 
they represented, to their belief in the truth of the will, and the execution 
thereof by the executor. 

2. But now such a practice is discouraged and disallowed. See canon 132. 

3. However, when executors or administrators live in remote places, or 
are afflicted with sickness, or are in any other way prevented from personally 
appearing to take the usual oath, the judge, at the petition of the proctor 
(exhibiting his proxy for such executor or administrator) is accustomed to 
delegate his authority to certain clergymen conjointly and severally, author- 
ising them to administer to the parties the oath usual in such cases. — 
Oughton. 

' With the addition, however, of these words in the sentence, " No will 
having been made by the deceased, as far as we know or can learn.'' The 
reason of which insertion is, that sometimes after one will has been disal- 
lowed, another is exhibited, and proved, and judgment pronounced in favour 
of its validity.— Oughton. 

7 



58 CAUSES. 

and fears lest^ after the death of the witnesses to the will, the 
children, or next of kin, or relict of the deceased, should at any 
time institute proceedings against him touching the validity of the 
will ; he may, and such is the common practice, call upon the 
Parties in- T^lict, and children, and relations of the deceased in particular, 
terested. and all Others whomsoever in general, who pretend to any right 
or interest in the will of the said deceased, or in the adminiatn^ 
tion of his goods, or in the possession of his goods, to be 
present at the proving of the will by witnesses ; and after such 
probate has been duly made, he may obtain a definitive sentence 
in favour of the validity of the will. The effect of which is, to 
secure the will from ever afterwards being called in question or 
disproved, if only the proceedings are not rendered null and void 
by any irregularity \ More especially if in the meantime the 
witnesses to the will have died *. 

VI. But the author will enter more fully into the mode of pro- 
ceeding in cases of this kind hereafter, in the proper place '. 
Costs. VII. However, it is worthy of remark here, that when an 

executor is called upon to prove a will by witnesses, and succeeds 
in making good his proof, if the plaintiff, or party desirous that 
the will should be proved by witnesses, after the publication of 
the evidence in favour of the validity, makes no exception against 
either the will itself, or the witnesses to the will, nor takes any 
measures to delay or impede the publication of the sentence in 
favour of the will, it is not usual for the judge to condemn the 
losing party in costs. 

VIII. It is otherwise if the plaintiff brings forward opposing 
evidence, and fails in his proof, for then he * shall be condemned 
in costs ; at least, in all costs from the time when he called in 
question the defendant's evidence *. 



1 Meaning, if only there does not appear to have been any irregularity in 
any of the steps or stages of the suit, or any disregard of forms which« in 
such cases, are required by law. — Oughton. 

^ After a will has been proved in common form of law, without being 
questioned or disproved for the space of thirty years, then all benefit of dis- 
proving it is taken away and lost. Swinburne, part vi. sect. 14, n. 4. Myns. 
Inst. tit. testator habens. lib. in potest, in text. n. 7* Conset, 1. 3. 1. § 2. 

3 See tit. 29, § 13, 14, IS.—Oughton. 

* L €. the party in opposition to the will, who has given in an allegation, 
or plea, in answer, which he has been unable to prove. In that case, such 
party shall be condemned in costs. — Oughton. 

^ Here the following words are to be added from an ancient manuscript : 
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IX. Observe : in the Prerogative Court all causes are sunimary, Proceed- 
according to the style and custom of the court : at least the pro- l^SmlTy fn 
ceedings are always of a summary nature ^ the Prero- 

X. Lastly, it. is of importance to notice, that if any will is ex- q^^^ 
hibited in court at the petition of a party desirous that it should 

be declared void, prudence, nevertheless, requires that the proctor 
of such party instituting the suit, should immediately ' allow the 
contents of the will, as far as it makes for his client ^ lest if per- 
diance any legacy is left by the said will to such client, he may 
lose it, by a general negation and impugnation of the will. 



TITLE XXI. 

PLENARY CAUSES. 



L It may be best and most prudent for the client to consult What 
his advocate on each case as it arises. But, generally speaking, ^^^^es a 
the author has learnt from the practice as well of ancient as of 
modem times, that the following are instances of plenary causes. 

II. All testamentary proceedings, and businesses of rash ad- 
ministration : unless in the Prerogative Court ; ifor there, by the 
custom of the court, all causes are summary *, 

III. Causes of legacy. 

IV. Causes of defamation *, or reproachful and opprobrious lan- 
guage. 

V. Causes of divorce, or separation from bed and board. 

VI. Causes of dilapidation. 



are 



" If a party having proved a will in common form, shall be called upon to 
prove the same by witnesses, and undertaking to do so, fails in his proof, 
such party is to be condemned in costs." — Oughton. 

' See the mode of proceeding summarily, in tit. 21, § l7, and in Appendix, 
No. 1.— Oughton. 

» f . e. At the time when the said will is exhibited. — Oughton. 
. ' Our author here explains, in a note, that by Dominus, he means client, 
who, in this case, is the party instituting the suit. — Ed. 

* As was stated above, tit. 20, § 9. — Oughton. 

* Causes of defamation, Arthur Browne (in his Compendious View of the 
Ecelesiastical Courts,) observes, may be heard summarissim^. Cockbum (in 
his Clerk's Assistant,) makes the same remark, and refers to 6 George I. 
chap. 6. — Ed. 

G 
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What sum- 
mary. 
Summary 
proceed- 
ings in a 
plenary 
cause. 

Plenary 
proceed- 
ings in a 
summary 
cause. 

Doubtful 
cases. 



VII. Causes of jactitation of marriage ^ 
VIIL Causes of subtraction of procurations. 

IX. Causes of subtraction of annual pensions. 

X. Causes of peijury, at the instance of parties. 

XI. Causes of simoniacal pravity, at the instance of parties. 
XIL Causes of correction % by the voluntary promotion of the 

office of the judge. 

XIII. Causes of usury^ at the instance of parties. 

XIV. Causes of injection^ or laying violent hands on a clergy- 
man, at the instance of parties. 

XV. Causes of impediments to marriage. 

XVI. Causes of seats or sitting-places in churches'. 

XVII. Here it is worthy of special notice, that if in plenary 
causes, any one proceeds summarily, that is, without contestation 
of suit, and the assignation of a term to propound all acts and to 
conclude, and without the conclusion, the proceedings are null 
and void from the commencement. 

XVIII. But, on the contrary, if in summary causes the pro- 
ceedings are plenary, such proceedings are valid and binding. 

XIX. If, therefore, proctors have any doubt what causes are 
plenary, and what summary, let them proceed plenarily, even 
though the cause be summary. For thus they will avoid all 
danger of nullity. 



^ 1. Oughton shows, in the second part of his work, title 194, § i. that 
causes of jactitation of marriage are plenary. 

2. Proceedings instituted at the mere office of the judge are summary ; 
but, by the office of the judge voluntarily promoted, they are plenary. See 
the second part of Oughton, title 144, § 8, 9. and title 150, § 3. 

3. Proceedings by double com{daint are summary. See the second part of 
Oughton, tit. 165, § 3. 

4. If a cause is summary in the original proceedings, it will still continue 
summary after it is carried by appeal before a superior judge. But if th^ 
cause was plenary in the first instance, the proceedings are plenary after* 
wards in the Court of Appeal. See the second part of Oughton, tit 312, $ 7. 

5. But mark.— All causes, even though they were plenary in the first 
instance, yet become summary when brought by appeal before the Court of 
Delegates. See the second part of Oughton, tit. 312, § 8. — Oughton. 

' By the mere office of the judge, or by the office of the judge voluntarily 
promoted.— Conset, 1. 4. 2. § 2. 

^ Causes of tithes are not enumerated in this list, but Codcbum mentions 
them, and states that they are plenary. — Ed. 
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TITLE XXII. 

THE PRELIMINARY STEPS IN A SUIT '. 

!• Hayino given an account of the preecogniia, or things Judicium, 
necessary to be known and understood before we come to speak 
of the manner and ways of administering justice in the ecclesias- 
tical courts : we now come to speak of that which in the law is 
properly called judiciwnf of what persons constituted^ what acts 
are preparatory to it, and what accidents may intervene between 
those acts^ and those which constitute its principal parts, and all 
this with as much plainness and method as we are able. 

II. This word judicium^, is a judging between the just and What it is. 
unjust, or it is said to be that which determines and puts an end 

to the cause or suit. 

III. It is variously divided. In respect to the antecedent How di- 
cause, it is divided into spiritual and temporal. In respect of the ^ ^ * 
object it may be said to be general, universal, special, public or 
private, civil or criminal, personal, real, or mixt. In respect of 

the form, it may be divided into ordinary, L e. plenary, or extra- 
ordinary, that is summary. 

IV. The persons constituting this judicium* are, the judge, Of what 
who is so called, a jure dicendo, from his determining the law ; the constituted. 
plaintiff or actor, so called, ab agendo, from acting, because he 

first invokes the judge ; the reus or defendant, so called, a re, 
from the matter or thing, for whose cause he is convened. And 
likewise those persons who are called judicio assistentesy those 
who assist in judgment. As, first, those who assist the parties in 
controversy, viz. the advocates, (called the patrons of the cause,) 
and the proctors. Secondly, those who assist the judge, viz. 
assessors, who are so called, because they associate with, or 
attend the judge, (see their office in Wesembecy,) the notaries, 
scribes, actuaries, and apparitors. 

V. That which, according to Wesembecy, is called preparatory What acts 
to judgment, but is no essential part of it, is the citation (and the ^^^^^^^ 

, tory. 

" This title is taken from Conset, 2. 1. 1. § 1, 2, 3, 4.~Ed. 

* Judicium quid sit, quae illius partes, en late traditur a Wesembecy parat. 
ff. 4. De Judiciis per tot. Alciat. Prax. foL 3, and f. 10^ and fol. 4. sect. 
Ratione in forma. — Conset. 

• Wesemb. paralit. ff. de Jud. per tot. et in n. 10—12. Chilian in pract. 
ehap. 22. — Conset 

g2 
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mediate parts^ viz. the proofs made in the cause \) But M ynsinger 
proves the contrary^ viz. that the in jus vocatio, this calling to 
justice^ or the citation, is to be accounted for the very foundation 
of the judicial order, being, as it were, the cause " sine qua non'^ 
VI. The constitutive or essential parts of this judicium are, 
first, the litis contestation the contesting or joining suit* For 
before the judgment or contest is begun, which is not before this 
part of the proceedings called the litis contestation we cannot be 
said to ask any thing. The second part is the sentence, which is 
the judge's pronunciation upon a cause depending between two 
in controversy. 
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TITLE XXIII. 

ADMISSION IN THE FORM OF A PAUPER. 

I. Either the plaintiff or the defendant' in a suit', whether 
at the commencement of the proceedings, or in any subsequent 



' De Judiciis, parat. ff. n. 6. Alciat, prax. fol. 1. sect. Substantia judicii, 
and foL 10. sect. Judicii preparatio. — Conset. 

^ 1. In Latin, as Oughton remarks, the plaintiff is called Actor y pars 
Actrix, seu pars agens, aut querelans. He is the party instituting the suit ; 
and is called Actor " db agendo,^* and querelans ** a querelando," 

2. In testamentary causes, and in grants of letters of administration of 
persons dying intestate, and in businesses of office, and in ^ome other cases, 
the party instituting the suit is called the party promovent ; because the 
matter is first brought before the judge at the promotion of such party. 

3. The defendant is the party defending himself. In Oiighton's words, 
Beus, seu pars rea, est persona se defendens. He is called Reus, a re, (seu 
materid) de qud tractatur, et cujus causd in jus vacatur, 

4. But, in testamentary causes, and in some other businesses, viz. of 
office, and the like, the defendant is so called as being the party against 
whom such cause or business is promoted. 

5. Some are of opinion that a suit must be defined to consist of three 
parties, in order that the proceedings may be legal : reckoning the judge as 
one party, and the plaintiff and defendant as the. two others. 

6. But this definition is erroneous* because sometimes there may be pro- 
ceedings in the Ecdesii^stical Court without a plaintiff; as^ for instance^ 
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stage of tbem^ may be admitted to plead in the form of a pauper * 
under the following circumstances^ and on taking the subjoined 
oath*. 

II. •* N. appeared personally, and without * revoking his proxy ', Necessary 
alleged^ that he was not worth the sum of five pounds after ^^"^' 
paying his just debts ; and that he was willing and prepared to tion. 
certify the same upon oath^ and petitioned to be admitted to sue 
as a pauper." 



when the jadge, from his mere office, makes inquisition of executors touching 
the probate of wills ; or of the next of kin as to their taking upon themselves 
the administration of the effects of a person dying intestate ; or of church- 
wardens or guardians, respecting their taking the oath of office, and present- 
ing such persons and things as are presentable ; or when the judge proceeds 
in other matters at visitations, by virtue of his office. 

7. Formerly also there were instances of judicial proceedings without a 
defendant, as when the judge, of himself, made inquisition touching noto- 
rious crimes, and thereupon published his denunciation, not against any 
particular person, but generally against all and singular the perpetrators of 
the said scandalous offences.— Oiighton. 

' This state and condition, viz. the labouring under a mean and indigent 
estate, may be incident to either of the parties in a suit, and the premises 
may be equally objected against the defendant, as well as the plaintiff*. In 
this place we chiefly respect the state of the plaintiff", who being such as 
cannot, it is likely, give security to pay the charges of suit, if he be cast, he 
is called pauper, a poor or indigent person ; nor is the defendant bound to 
contest suit with such an one, until he know how he shall be secured of his 
charges. Alciat. Prax. fol. 40 and 120, sect, de Satisdatione Specul. in ch. 
de lit, Concest, and Zouch. Element. Jur. prud. 5, sect. 8. sect. Postquam. — 
Conset, 2. 5. 2. § 1. — Ed. 

* Some manuscripts have the following insertion : " In causes of defama- 
tion, the parties can never be admitted to plead (i» formd pauperis) in the 
form of paupers." — Oughton. 

* If a married woman is desirous of being admitted to plead in the form 
of a pauper, her husband must make the necessary declarations of poverty 
for her. — Oughton. 

* The Latin words are citra recocationem procuratoris sui, which are here 
rendered " without revoking his proxy." But Conset has it, " in order to 
the revocation of his proxy." Surely Conset is, in this instance, mistaken. 
At aD events, how can he be reconciled with Oughton in the following note 
(7.) ?— Ed. 

• ' Though in this case it seems to be necessary that the party himself 
flihoold appear, and make oath of his poverty ; still, for greater security, the 
above-recited clause as to the non-revocation of the proxy, had better be 
inserted, lest it should happen, that on account of the personal appearance 
of the party, and his allegation, and petition, Csuch as are mentioned in § 2. 
of this article), subsequently to the appointment of a proctor to appear and 
act for him, he may be said to have revoked his proxy. — Oughton. 

7 
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Oath. 



Principal 
sum. 

Limita- 
tions. 



Admission. III. After an oath to this effect has been administered^ the judge 
says, "we admit you *." 

IV. But, if the adverse party requires it, the pauper must in ad- 
dition, take the following oath ^, viz. " that he will pay the expenses 
of the suit, and the principal sums in dispute*," if the suit is for a 
legacy, or tithes, or procurations, &c. (for they are called principal 
sums) as soon as any accession of fortune enables him to do so. 

V. Observe : this admission has no effect upon expenses aheady 
incurred, but applies only to those which shall hereafter arise. 

VI. Observe further: if the adverse party '(before the above- 
mentioned oath is administered) is willing to allege, and is pre- 
pared to prove, that the party pleading want of means, is possessed 
of property exceeding five pounds, clear value, such allegation 
must be admitted to proof: and the person petitioning to be 
allowed to sue as a pauper, is not to have such permission ', unlesi^ 
the party alleging the sufficiency fails in proof. 

VII. In the inferior courts which are holden within the city of 
London, and the suburbs thereof, (in the consistory, for instance, 
of the Bishop of London, and the courts of the archdeacons of 
London, Middlesex, and Surrey), the form of the oath used to be, 
that the party applying for admission as a pauper was not worth 
forty shillings *. 



^ Respecting the assignment of advocates and proctors to act for persons 
admitted in the form of paupers, see tit. 13, § 1. and notes — Oughton. ^ 

* For further particulars of this oath, refer to tit. 25, § 2. — Oughton. 
' If it is the defendant who takes this oath. — Conset, 2. 5.2. 2. 

* If the party pleading poverty, and petitioning to be admitted in the form 
of a pauper, is opposed by the adverse party, who alleges and proves th« 
contrary, i. e. that the party pleading is possessed of more than the clear sum 
of 51. admission in the form of a pauper must be refused ; and the party 
feigning poverty must be condemned in costs. See tit. 24, § 5. 

2. It is to be noted, that the allegation of sufficiency may be given in, not 
only when the plea of poverty is first advanced, to prevent its taking effect, 
but, subsequently, in any part of the suit, such sufficiency being duly alleged 
and proved ; and, thereupon, though such party had been admitted in the 
form of a pauper, it is usual to revoke the order. — Oughton. 

3. Note further, that the plea of poverty is not allowable, if the party 
advancing it can be proved to be in the receipt of a competent income^ 
though he may not be worth 5/. after paying his debts. Bums's £ccl. Law, 
vol. ii. p. 295. 

^ But now the sum is 5/., the same as in other cases mentioned in § 2. of 
this title. — Oughton. 
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TITLE XXIV. 

THE MODE OF ALLEGING AND PROVING SUFFICIENCY OF 
PROPERTY TO PREVENT A PARTY'S ADMISSION IN THE 
FORM OF A PAUPER. 

I. The party alleging the sufficiency of the property of the 
adverse party should particularize such general allegations as 
follows '. 

II. ** Also, that the said N. had, at the time of instituting pro- Specifica- 
oeedijQgs in this suit, and now has and possesses, or has only "^^ ^^^ 
ceased to have and possess by stratagem, and by a fraudulent 
alienation of property since the commencement of the suit, in 
movable goods, as for instance, in household furniture, and im- 
plements, and other articles not necessary for the clothing of the 

said N., to the value of SO/., 10/., 8/., 6/., or, at least, 51, : and in 
other property, whether such as is let for hire ; or such as con- 
sists of live stock* ; or money out at interest * ; to the same value 
as above : or in immovable goods producing an annual revenue of 
Sl,y 4tLy 3/., 21., or 11. of the legal coin of England, (for lands of 
the annual value of twenty shillings to let, are considered equiva- 
lent to 5/. in money.)" 

III. The objector may, in the same manner, further specify 
any other property : and then allege, 

IV. "That the party seeking to be admitted in the form of^^^^°"^ 
a pauper is publicly and notoriously held and reputed among 

his acquaintance and neighbours for a rich man : at all events, for 
a man worth 20/., 15/., 10/., or 5/., at least, of private property : 
which allegation is made conjointly and severally with the other, 
and refers to the whole and every part thereof." 

V. If this allegation of sufficiency is proved, the party seeking Plea re- 
to be admitted in the form of a pauper must be rejected*, and J^"^* 



> See title 23, § 6. — Oughton. 

* This allegation may be urged by either party against his adversary 
desiring so to be admitted, by way of exception. Conset, 2. 5. 2. 4. 

< In leases, chattels, &c. — Ed. 

* NommUnts, i, e, sums of money owing to such party. The Latin term 
is derived from the custom which was formerly prevalent, of the person 
receiving money entering his name, and the amoimt of the sum borrowed, 
in his creditor's account-book. — Oughton. 

* See title 23, § 6. and observations, ibid. — Oughton. 
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condemned in all the expenses incurred in making such moiMO, 

and in the proceedings necessary to the proof. 
Clergyman VI. Further, it is to be observed, that a beneficed clerg3rman, 
admLuUe. ^ ^^ benefice be of the annual value of 51., is not to be adontted 

in the form of a pauper^ unless on pnx^ of extreme poverty. 



TITLE XXV. 



THE METHOD OF PROVING INSUFTICIENCY OF PROPERTY, 
TO OBTAIN ADMISSION IN THE FORM OF A PAUPER. 

Counter al- I. If the party seeking admission in the form of a pauper, in 

i^pct" ^^ replying to the allegation of the adverse party, is able to allege 

and prove by witnesses, ^* that he has become bankrupt, or has 

Pfroof. lost the property of which he was once possessed, and that, after 

the necessary deductions for the payment of his just debts, he is 

not now worth 51.,*' he is to be admitted as a pauper, even with 

reference to the expenses of the suit already incurred. 

Oath. II. But he must take the oath, as stated in Title XXIII.S 

" that he will defray such charges as are taxed and adjudged, or 

such as may hereafter be adjudged, and the principal sums ', 

whenever any increase of fortune enables him to do so." 

Expenses III. However, the party thus admitted in the form of a pauper 

^?V^* is not allowed the expenses which he has incurred by reason of 

cess. the retarded process, caused by the plaintiff's motion *. 

Debts of IV. On this account : the plaintiff having been able to show 

dent^**^^°' ^^^^ ^^^ defendant once had property of some kind, as described 

above *, to the amount of 5L at least ; and further, that he had the 

reputation among his neighbours of possessing that sum, or more; 

no unwarrantable motive can be attributed to the plaintiff^ it 



1 The nature of the oath is stated in tit. 23, sect. 4. — Oughton. 
' If he be the defendant. Conset, 2. 5. 2. 5. 

* This third section should rather have been thus expressed : ** The party 
admitted in the form of a pauper will not be allowed the expenses which he 
has incurred by reason of the retarded process, whether those expenses were 
occasioned by the plaintiff in proving the sufficiency of the property ; or by 
the party alleging poverty, in proving the insufficiency." These are the 
words of an ancient MS.— Oughton. 

* Namely, in tit. 24, § 2, 3, 4. — Oughton. 
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being reasonable to suppose he might be ignorant of the debts of 
the defendant ^ 

V* Observe: the party alleging poverty must specify par- 
ticularly what his debts are, and to whom they are owing, that 
the court may know, whether the debts exceed, or equal in 
amount, the full value of the property '. 
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THE MODE OF STATING AS AN OBJECTION, AND PROVING, 
THAT THE PLAINTIFF IS AN EXCOMMUNICATED PERSON, 
TO PREVENT HIS OBTAINING ANY DECREE. 

I. An excommunicated person ' cannot bring an action ^, nor Excommu- 
can any decree of the ecclesiastical court be made at his petition. "**^*^®^ 

•^ ^ person can- 



- * The exculpation of the plaintiff here is quite satisfactory. But if the 
defendant is able to prove his poverty, so as to he aLdmitted in forrndpctuperis, 
how can he pay the expenses incurred by the retarded process more than he 
could pay any other expenses of the suit ? — Ed. 

^ Conset observes, to this replication may also be added another, plea 
called duplication, by the other party, if need require ; and so to a fourfold 
plea, of which more particularly afterwards. Now these replications and 
iBxeeptions, being thus given, the judge ought to assign the parties a term to 
bear his interlocutory sentence upon these exceptions, replications, &c. 
which being determined, then the defendant is compelled to contest suit, so 
as it also do constare, that his adversary has personam standi in judicio. 
Alciat. Prax. f. 101. de off. Gud. in Ard. sect, decimo. Conset, 2. 5. 2. 
§ 5. 

' 1. The minor excommunication, as it is called, consists in a prohibition 
merely (whether by a sentence of the court, or otherwise) from a partici- 
pation in the sacred rites of the Church. — MSS. 

2. This minor excommimication, however, is now never resorted to in 
the ecclesiastical courts. 

3. The effect of the greater excommunication is not only to prohibit the 
person suffering imder that sentence from a participation in the religious 
rites of the Church, and from all intercourse with the faithful, but also 
renders him unfit to perform any legal act, (now it is otherwise, for the 
53d George III. ch. 127. declares, that no civil penalty or incapacity what- 
ever shall be incurred by excommunication after the passing of the said act, 
saving imprisonment for a period not exceeding six months, — Ed.) and 
<keprives hun of Christian burial. An interdict is an ecclesiastical censure 
of the same kind, but of a milder character. — MSS. Oughton. 

* See tit. 61, § 3. — Oughton. 
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< IL If therefore the defendant states as an objection agwnstthc 
plainiifi^ that he is excommunicated^ and consequently haa mot 
the power of appearing in court, as a party in the suit, nor of ob- 
taining any decree on any petition of his \ such excommunicaiicm 
must be {nroved instantly, by exhibiting the letters of excomnmni- 
cation under the seal of the judge who passed the sentence. No 
delay is allowed. The excommunication must, at all events, be 
proved within eight days from the time of raising the objection. 
Such is the common practice. 

III. On proof of such excommunication all proceedings at the 
instance of the excommunicated person are staid '. 

IV. But the proceedings previous to such excommunication 
remain in force : as appears from the following Title '• 



TITLE XXVII. 

PROCEEDINGS BY AN EXCOMMUNICATED PERSON, 

PREVIOUS TO THK EXCOMMUNICATION BEING OBJECTED AND PROVED AGAINST 
HIM, ARE VALID. BUT PROCEEDINGS SUBSEQUENT TO THE PROOF THERBO)P 
ARE, IPSO JURE, VOID. 

Excommu- L ALTHOUGH it is Stated in the preceding title that an ex- 
;l^^„ot communicated person cannot appear in court as a party in a suit, 
admissable. nor obtain any decree on any petition of his ; nevertheless, if a 
plaintiff, being excommunicated, has proceeded in his cause through 
several separate and distinct stages ; as for instance, has given in 
his libel, and contested suit *, and produced witnesses without the 
adverse party noticing the excommunication, all such acts continue 
in force, and are not rendered null. 

II. For this reason. Excommunication operates upon pror 



1 Zouch. Juris. Prud. p. 5, § 2. Conset, 2. 5. 3. 1. 

' In some MSS. Oughton says be finds the following addition, " Bnt the 
adverse party may proceed against the excommunicated person." Howeverj 
Oughton's own opinion, and that of other learned men, is different. See 
next art. § 3. — ^£d. 

» Tit. 27, § 1, 2.— Oughton. 

* Though a proctor, by contestation of suit, has become lord of the con- 
troversy, nevertheless if the party for whom he acts, subsequently faUs under 
the sentence of excommunication, such excommunication may be brought 
forward as an objection, and has the effect of stopping the proceedings.— t 
Oughton. 
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ceedmgs taken after the objection^ and not upon such as were 
complete previous thereto. 

III. However^ learned men have often maintained S though 
to the best of the author's (Oughton's) belief no judgment of the 
court has decided the pointy that the defendant, notwithstanding 
his excommunication, may defend himself, and produce to the 
court such matter as may seem requisite to substantiate his case, 
and may proceed to proof* 



TITLE XXVIII. 

THE MODE OF STAYING PROCEEDINGS, IF AN OUTLAW 

MAKES ANY PETITION. 

I. In the same manner as an excommunicated person' cannot Outlaw 
appear as a party in a suit', nor can have any decree made at his g^tute a" 

suit 

* For example, Gail observes, (lib. i. obs. 21), " Excommunicatus ab 
agendo repellitur, non autem a defendendo, et sic reo uon obstat exceptio 
excommunicationis." — Ed. 

» Ougbton here refers to proceedings in use before the 53d George III. 
cb. 127. § 1, 2, 3.— Ed. 

* 1. See tit. 26, § 1, 2, 3. and tit. 61, § 3. 

i. There are also other persons who are not fit and eligible to conduct a 
mit in the ecde^stical court. As, for instance, a minor*, before he has 
attained the twenty-first year of his age ; he must be represented by his 
guardian : also a dean and chapter : the master, fellows, and scholars of a 
college : the mayor and corporation of a city : and any other community or 
corporation : they must appoint f a syndick to appear and act on their 
behalf. — Ougbton. 

■ 

* Minors are said to be snch as are not capacitated, bj reason of their tender agei to 
itand in jad^^ent. By this word is sometimes meant one nnder seven years of age ; 
sometimes one nnder fourteen ; sometimes this word is nsed to signify all persons nnder 
twenty-fife years of age ; bat, by the Saxon law, only those nnder twenty-one. Those 
onder fourteen, by the civil law, are called impuberes. Those under twenty-one, and 
iboTe fourteen, are called puberes» And these are tbey who stand in need of tutors, by 
whose means they may be capacitated to maintain and vindicate their own right. Dr. 
Zoach (Elem. Jar. p. 6. sect. 2.) expresses himself thus, concerning these sorts of 
pIsiBtiffs : " Nam sicnt popillus (I imagine he means one nnder fourteen years of age,) 
totore ant ore agere et convenire potest j ita adnltas (here be means one above fourteen, 
and under twenty-one) curatore oonsentiente litem intendere et exoipere debet."-— 
Goiiset,2.5.1.$l.->£d. 

t Conset refers his reader for instances of other persons who have not the capacity of 
standing in judgment, to Alciatus, in his Praxis utriusque juris (f. 38. to 46. 77.) where 
they win be found at large. Likewise, he says, exceptions may arise in respect of the 
person of the plaintiff's proctor, wMob are also at large recited by Alciatus ; also in 
respect of the action. Myns. Inst, de Except, sect. Preterea. Conset, 2. 5. 4. 2«— Bd; 
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petition ^ so no petition of an outlawed person^ or one under a 
ban ', can be received by the court *. 

II. If, therefore, an outlaw, or his proctor, makes any petition 
to the court, the adverse party should say, " no notice can be taken 
of this petition, because the party was, and is, an outlaw." And 
immediately the writ of outlawry should be produced and ex- 
hibited. Upon which the judge is bound to put a stop to all 
proceedings, both on the part of the plaintiff and the defendant. 

III. The defendant in this case must not be admitted to defend 
himself in any way. 

IV. The writ for the apprehension of the outlaw, is considered 
of itself full and sufficient evidence, without any other proof. 



TITLE XXIX. 

A THIRD PARTY MAY INTERVENE IN BEHALF OF HIS OWN 
INTEREST : THE CASES STATED IN WHICH HE MAY DO SO. 

Who may I. A THIRD party may interpose * in defence of his own in- 

intervene. 



* See Oughton, tit. 27 and 28. — Ed. 

2 These are such as are declared in bannum seu privationem. For these 
not only cease to be free-bom Englishmen, and are, consequently, deprived 
of all the privileges they ought to possess, and challenge in a free state, by 
the laws of the land, but also all the laws of humanity, the exercise of all 
offices, their goods, and all civil commerce, which by the law of nations 
they ought otherwise to have. They are out of the protection of the law of 
the land ; they are accounted as enemies to the state, fugitives, and rebels, 
and such whom none ought to receive into the city, or their house, or feed 
at their table. Gail, lib. ii. de Pac. Pub. ch.l. § 20,26. Conset, 2. 5.. 4. 

' Zouch. Jur. Prud, sect. 2, p. 5. sect. Ratione delecti. Jacob. Blum* 
proc. Camer. tit. 34, n. 198. Conset, 2. 5. 4. 2. 

* 1. Although in a court of contentious jurisdiction, as far as regards the 
parties in a suit, the plaintiff and defendant are the sole persons who are 
necessarily opposed to each other ; nevertheless, the course of proceeding, 
as between these two litigants, does not prevent the intervention of a third 
party, nor are the interests of that third party prejudiced, unless, with a 
knowledge of all the circumstances, he declines adopting the defence which 
it is competent fof him to make. 

2. Thus it is, that, in many cases, those for instance which relate to 
matrimony, ecclesiastical benefices, wiUs, and the administration of the 
goods of persons dying intestate, and the like, a third party is wont to inter* 
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terest % in every cause which has reference to his property or his 
person. 

II. Asy for instance, in causes of matrimony: in causes of 
ecclesiastical benefices : and in testamentary causes, whether of 
administrations, or rash administrations. And first of matrimonial 
causes. 

III. If a man takes out proceedings against a woman in a Matrimo- 
cau^e matrimonial, and the woman has either solemnized or con- " causes. 
tracted marriage with another man, such other man, or third 

party ', may, if he pleases, interpose in the said suit, to protect 
his own rights, in any part of the proceedings, even after the 
conclusion. It matters not whether he appears in aid% or in op- 
position *, to the woman. Neither is the case altered by any 
previous notice he might have of the pending suit, and of the 
plaintiff's having proceeded to proof. 

IV. The reason is, that the court favours and protects matri- 
mony*, for in such cases the welfare of the immortal soul is 
involved. Consequently, the publication of witnesses, and the 
conclusion in the cause, do not prevent the interposition of a 



vene in his own defence, as often as the cause relates to any matter which 
afifects his property or his person. 

3. But no one can be heard, who has not an interest in the proceedings. 

4. Hence, whenever, either the plaintiff, or the third party who wishes to 
interpose, assumes an interest which is controverted by the other party; 
and that other party, denying that his opponents have any interest in the 
^estion, alleges, that no petition from them should be received, until they 
Ibave made good their title to interfere. 

, 6. Such party is imder the necessity of proceeding to proof; in which, if 
he succeeds, the expenses of the process are allowed him. If he fails, he is 
condemned in costs. — Oughton. 

* Gail observes, in his very valuable observations on this subject, ** the 
advocate on the adverse side, should diligently examine into, and ascertain, 
ihe interest of the third party intervening, whether, or not, it relates to the 
principal matter in dispute." Gail, lib. i. obs. 19. A third party may, 
fiiirther, institute a cause of appeal, independent of the principal party not 
appealing, or not prosecuting the appeal. Gail, lib. i. obs. 20, 21. 

' i. e. The man, with whom the woman has so entered into a contract of 
maiiriage, or with whom he has so solemnized matrimony. — Oughton. 
. * Scil. of the party convened, or cited, to appear. — Oughton. 

* Scil. to the party convened, or cited, acting in collusion with the plaintiff. 
—Oughton. 

« Instances of the special favour, or privilege, allowed to suitors in matri- 
monial causes are stated in part 2. tit. 205, of this work. — Oughton. 



yg PARTIES TO A SUIT, 

third party, alleging a prior contract, and a previous marriage. 
Oath of the He must, however, declare on his oath, that he does not interfere 
^'J^^'""^ with any malicious intent, or for the purpose of protracting tfie 
litigation, and that he believes he can make good his declarations; 
Proceed- - In such case he may be admitted to tender his allegation, and to 
mgs stai . pyQpQ^J^(i^ and to prove his interest, notwithstanding the publica- 
tion of the witnesses, and the conclusion in the cau^e. 

V. But in proceedings of every other description % such as 
those mentioned in Sect. ii. of this article, the party intervenhig 
ought, and is bound, to take up the cause in that stage in which 
he found it when he interposed, and he must not delay the suit 
The plaintiff may proceed against the defendant, as if the third 
party had not intervened. 

Such is the rule, when the interposer appears in aid of the de* 
fendant. 

VI. It is otherwise when his object is to withdraw the de^ 
fendant from a collusion with the plsdntiff, in prejudice of hint,' 
the interposer. 

Collusion. VI I. In that case he may stay the proceedings against the 

defendant. But it is necessary that the collusion should be 

specially alleged, and the reasons stated for which the defendant 

is required to be restrained. 

General al- VIII. It is not sufficient, at least as the author is informed on 

8i^den°**^ the highest legal authorities, for the interposer to allege generally, 

or in common form, that he proceeds according to all the best 

and most efficacious modes, and forms, and rules of practice, to 

all the intents and purposes of law whatsoever. But in addition 

to these general terms, he must add, and specially for the pur« 

pose of removing the defendant, and detecting the collusion 

between the defendant and the plaintiff, in prejudice of him the 

mterposer. 

Cause of IX. In like manner in a cause of benefice (as, for instance, in 

benefice. ^ business of double complaint), if any proceedings are instituted 

against a bishop by a clerk, who has been presented to a living, 

and is demanding institution : of which living a third party is in 

possession. 

X. Inasmuch as the judge before whom such complaint is 
brought might be likely to decree for his own jurisdiction, and to 



1 For example, in causes relating to ecclesiastical benefices, and wills, and 
administrations, &c. — Oughton. 
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disoet the complainant to be instituted; as more fully appears 
from the article which relates thereto, headed, *^ the petition of 
^ proctor, and the decree of the judge, when a double com- 
pUint is brought, and the bishop does not enter an appear- 
aoee *." 

. XI* Inasmudi, too, as the bishop oftimes is unwilling to be- 
come a party to a suit, by making such an allegation, as he might 
otherwise do, viz. that a third party possesses the benefice, and 
dnit the church is pre-occupied by his person. 

XII. It is fit and expedient that the third party should, and 
ai^rdingly he may, intervene to protect his own interests, and 
prevent an intruder being super-induced into his living. 

XIII. Thus ' in a testamentary cause, where legacies, perhaps 

to a large amount, are left to a third party, the executor may be Executors. 
desirous that the will containing such legacies should be disal-* 
lowed, and declared null and void by the sentence of the eccle- 
madcal judge, in order that he, the executor, may escape firom 
the payment of the legacies. To this end he may act in concert 
with some one of the next of kin of the deceased, or with some 
others who would have an interest in the property % supposing 
the deceased had died intestate, and may plot and contrive with 
them, that he shall be called upon * to prove the will by wit- 



XIV. And then such executor, although ostensibly he makes 
an allegation in favour of the will, and takes upon himself the 
onus of proving it by witnesses, yet may contrive to fail in estab- 
liahing the will satisfactorily, the plaintifi* acting in collusion with 
him, and thus a sentence may be obtained against the will. 

XV. Or the executor may effect the same iniquitous project, 
by calling some one of the next of kin to the deceased, whom he 
has prevailed upon to become a party in the transaction, to see 
the will proved by witnesses, (as is explained in the article en- 



* See part 2, tit. 163, § 2, 3. of this work. — Ougliton. 

' f. e. Thus it is fit that a third party should intervene to protect his own 
Interest in a testamentary cause. — Oughton. 

' And who, accordingly, might have> in that case, to administer to the 
effects of the deceased. — Oughton. 

* Namely, that such relative, or party having an interest, as above 
described, shall cause a citation to be issued out against him the executor, 
calling upon him, &c. — Oughton. 
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titled, " Of the causes * which are cognizable in the Prerogative ' 
Court of Canterbury ") '. 
Legatees. XVI. To these examples others may be added of a similar 
character. An executor not having a sufficiency of goods to pay 
all the legacies under a will^ may be desirous of apportioning the 
residue of which he is possessed to some legatees his own re- 
lations and friends, and may act in concert with them, they con- 
spiring coUusively to bring an action against him, for the purpose 
of obtaining a decree from the judge for the pajonent of their 
legacies in full. 

Xyil. If the court passed such a sentence, the executor would 
be borne out harmless in paying these legacies to the parties, and 
after such payment, his defence against any action would be, 
*^ plene administravi^^ (I have fully administered). By which 
stratagem the other legatees would be defrauded, no effects re- 
maining in his hands to satisfy them. 

XVIII. Observe, however: a point has been raised in cases 
such as this, whether an executor, knowing that more legacies 
are due, can thus be liberated from their payment by an act 
of the court? The author's experience is in favour of the 
affirmative. 

XIX. How necessary then is it, that other legatees should be 
allowed to interpose in defence of their rights, as soon as it comes 
to their knowledge that any of the aforesaid fraudulent means of 
substracting legacies are resorted to, and should have it in their 
power to present petitions for the payment of their legacies. Or, 
at all events, may require that the residue of the property of the 
deceased in the hands of the executor may be paid in equal por- 
tions to all the legatees, according to the nature and extent of 
their claims. 



1 See tit. 20, § 5. — Oughton. 

* In MS. it is added, ** And such party appearing accordingly, the execu- 
tor may proceed to make his allegation, and exhibit the will, and may take 
upon himself to prove it by witnesses, and contrive to fail in the proof. 
Upon which the defendant, knowingly conniving at the fraud, may obtain 
sentence against the will, in consequence of this pre-arranged defect of proof. 
— Oughton, 

' Add, " In this case the legatee concerned may come in." Conset, part 
6, ch. 1, sect. 1. § 18. 
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TITLE XXX. 

WHAT CONSTITUTES A JUDICIAL ACT, AND WHAT ARE 

EXTRA-JUDICIAL ACTS». 

I. Judicial acts are said to be all those writings and matters^ Judicial 
which relate to judicial proceedings, and are sped in open court g^^^^" 
at the instance of one or both the parties litigant : and, being 
reduced into writing by a notary public, assumed and deputed 

for that purpose, are recorded by the authority of the judge, at 
the motion of one or both the aforesaid parties. Judicial acts 
ought to be reduced into writing as well in an ordinary as an ex- 
traorduiary cause or judicial proceeding. Unless the cause be of 
a very light nature and importance : for then no writing is re- 
quired, either in respect of the sentence, or of the process itself; 
but entire credit is given to the simple and naked information of 
the judge. 

II. It is a rule laid down in law^ that credit ought to be given Rule of 
to the writings and records of judicial acts, though such writings 

and records have not the subscription and attestation of witnesses. 
Because more credit ought to be given to a judicial act than to 
the instrument of a notary public, for that these acts are not only 
written by a notary there^into especially sworn and deputed, but 
they have also afterwards the approbation and confirmation of the 
judge added to them : who likewise gives them authority, either 
by signing the same under his hand, or else by affixing the seal 
of his office; and without his order and directions such acts 
cannot be made. And, therefore, surely, a notary public, together 
with the judge, ought to have more credit given him than another 
notary, who stands single by himself. 



^ This title is taken from Ayliffe, p. 27 — 30. — Ed. 

H 
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Public acts. III. Judicial acts are public written acts of court, being re- 
duced into writing by a notary public, through the order and 
direction of the judge : and they are called public acts on a three- 
fold account. First, because they are reduced into writing by a 
notary, who is a public person, deriving his power from public 
authority, and deputed thereunto by the judge. Secondly, 
because they are executed by some judge or other. Thirdly, 
because they are sped and done in some public place, as in a court 
of judicature. 

IV. Judicial acts, which do necessarily require writing, are, a 
libel, contestation of suit, exceptions, depositions of witnesses, 
and the like. And moreover, it is to be noticed, that the assigna- 
tion, or giving of a term in law, is a judicial act 
How V. Acts and other judicial proceedings, if they are recent and 

P^**"^® fresh in memory, may be proved by writing, or viva voce: but if 
they are not recent, then they ought to be proved by other legal 
evidence. Judicial acts may also be proved by the confession of 
the party : and acts made and had in a civil cause shall be good 
evidence in a criminal proceeding. But judicial acts are never 
presumed, but ought to be proved. And, therefore, what is not 
found written in the acts of -court, is not presumed to be done* 
Though judicial acts written by a notary public in open court do 
not require the presence and evidence of witnesses, unless it be in 
definitive and interlocutory sentences ; yet such acts may be 
proved by witnesses, if the writings made thereon be lost and de- 
stroyed. But if such acts have never been reduced into writing* 
they do not admit of proof, though attested by witnesses then 
present at the making of them. Judicial acts may be proved by 
the special depositions of witnesses deposing in a particular 
manner, viz. that it was thus acted, and thus written, (and the 
like), in their presence, and to their knowledge. If a judge shall 
omit or neglect to have such matters inserted in the acts of court, 
so that the party litigant shall afterwards be necessarily obliged 
to prove the same, and the party is herein put to expense, then 
the judge thus wilfully omitting or neglecting the same, shall be 
liable, and obliged, to refiind such expense to the said party. 
When they VI. Acts of judicature may be cancelled and circumducted at 
ceSed! *^*"" *^® ^^^' ^^^ directicMi of the judge, and also by the consent of the 
parties litigant, before the judge has pronounced and given sen- 
tence : but afterwards they cannot, though the judge and parties 
should consent thereunto, because the suit or matter is entirely 
ended and determined. Acts made and done in the presence 
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of the judge, may be said to be done by the judge himself by 
reason of his authority. Whatever acts of court or judicial pro- When they 
ceedings have been once published, do perpetuate an evidence. P^JJg^"^^ 
And all manner of credit is to be given to them, even though the 
judge who took cognizance thereof, or who published them, 
should be dead, or should be removed from his office. The 
words of all judicial acts are written narratively, unless it be in 
sentences wherein dispositive or enacting terms are made use of: 
and, therefore, credit ought to be given to these acts, though the 
words in them be narrative. 

VII. As a preparatory act is said to be that which is previous Prepara- 
to the principal act in judgment ; so an accessary act is said to be *°^ ^^ 
that which is subsequent to the principal act : and all acts done act? 

in judgment, from the date of the citation to the time of contesta- 
tion of suit, are said to be done in principiojucUciL Public acts, Copies. 
both in civil and criminal causes, ought to be given by the judge, 
notary, or some other public officer, who has the custody thereof, 
to every one who desires the same. But he against whom they 
are made in a criminal cause cannot demand the same to be given 
him, though they may rightly be given in a civil cause. 

VIII. Suppose the judge should say, that he would have the Custody of 
acts of court remain with him, and the notary will have the *^® ^^^' 
eustody of them with himself. Certainly, in this case, the 
aetuary, or writer of them, ought to be preferred. Because if he 
should doubt of his own acts, he may be under some imminent 
danger of falsehood. And therefore it is his interest and business 

to keep the acts \ 

IX. The assertion of the judge alone does not prove the 
existence of judicial acts, unless there be some other constat of 
their being. And the reason is, because his office is to pro* 
noance judgment, and not to become an evidence or witness. 

X. Probatory acts made in a summary cause or judicial pro- Probatory 
eeeding are no evidence in a plenary cause or judicial proceeding. *^^- 
But acts principally deduced in any cause are of more efficacious 

proof than such acts as are deduced by way of incident. And incidental 
if an act be incidentally deduced in judicial proceedings, less ^^ 
proofs are sufficient, which otherwise would not be sufficient, if 
they were deduced principally. An act done in the judge's 



1 But notaries may be compelled to send all such acts and proceedings 
into the office chamber, as soon as they have performed and fulfilled their 
duty therein. Aylifie, p. 382. 

h2 
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presence is presumed to be done " sponie ptirdy And as 
judicial acts make a presumption against a third person^ so do 
they speak and make a notoriety of themselves. 
Instru- XL Though the instruments themselves produced in judg- 

ments, ment are not reckoned among the judicial acts : yet the production 
of those instruments ought to be reckoned among the acts of 
court. 
Secular XII. Judicial acts which do not require " strepitum judicii,^ 

judge. jjj^y ^gll enough be sped and done by a secular judge in the 
Church. And the party litigant seems to consent to all such 
acts as are done by any judge, unless he contradicts and opposes 
the same. 

XIII. It has been already observed, that the assertion of the 
judge does not prove the existence of judicial acts without some 
other constat of their being. But this can only be understood in 
causes of great weight and importance. For in causes where the 
judge has the power of proceeding " sine scriptis,** credit is given 
to the report and information of the judge in respect of the acts 
of such a proceeding. For, credit is given to the relation of a 
messenger, or an apparitor ; and thus, ajbrtiori, it ought to be 
given to the simple assertion and report of the judge, especially 
in such light causes as these. In foreign countries it is not 
usual to have witnesses to definitive or interlocutory sentences, as 
it is with us ; but the acts of court are sufficient to prove the 
same. And wheresoever there is a judge, the acts of court are 
not only supposed to be of public credit, by reason of his 
authority, but because they are made in a public manner, as 
aforesaid. For that rule of law is true in this respect, viz. that 
all judicial acts ought to be dispatched in public court of their 
own nature, and in the judge's presence. 
Extra-judi- XIV. Extra-judicial acts are said to be those which are made 
ci acts. ^^^ j^jjg '' extra jttdicium,'* or out of court, without any opposi- 
tion given thereunto ; and may rather be called facts than acts in 
propriety of speech ; because they are such matters as are done 
out of a court of judicature, without any dispute or controversy 
arising from them. Thus the confirmation of an election, though 
it be done by a previous citation or proclamation of all persons 
concerned therein, may, notwithstanding, be said to be done 
extra-judicially, when no contradiction or opposition intervenes 
or ensues thereupon. And the union of church benefices is an 
extra-judicial act for the like reason, because all extra-judicial 
acts are said to be done ex officio, and not in a contentious 
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manner ; since they may be done in the absence of the party. 
And thus an appeal is not, in this sense, a judicial act, because 
it may be interposed in any place, and at any season, out of 
court*. 

Having now sufficiently described the ecclesiastical courts, the 
days of transacting business in such courts ; the judges who preside 
therein; the causes which are amenable to ecclesiastical cogni- 
zance ; and the parties necessary to constitute an ecclesiastical 
suit : we proceed to investigate the rules to be observed in such 
judicatures, and the forms of their proceedings from the first 
issue of the citation to the definitive sentence. 
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TITLE XXXI. 

WHAT A CITATION IS, AND THE DIFFERENT KINDS OF 

CITATIONS \ 

I. A CITATION ' is a judicial act, whereby the defendant, by 
authority of the judge, the plaintiff requesting it, is commanded 



* Vide John de Anan. Conset, 93. 

' This title is taken from Conset, 2. 1. 2. § 1. 3. — ^Ed. 

* Quae sit citatio, quotuplex, qua form!, et quod debet contineri, et in 
quit form& vel solemnitate debet certificari, plenius traditur a Wesembecy, in 
paralit. ff. tit. de In Jus Vocando. Per totum Maranta in specul. aureo. c. 
de Citat. Socinus de Citat. art. 20. Lant. de Citation, per totum. We- 
sembecy Parat. in Codex, kt. Per totirai Mynsinger. obs. 79. cent. 1. Cor- 
vinus observes, "Citatio est actus judicialis, seu judicii preparatorius." 
lib. 3. tit. 3. He further states, *^ Omnis actus judiciarius contra non cita- 
tum celebratus, regulariter ipso jure nullus sit. Citatio invalida nullum 
producit effectum^ nee constituit aJiquem in modi, ut si super tali citatione 
procedatur, processus et sententia nulla sint, quia paria sunt aliquid non 
fieri, vel minus legitime fieri. Fallit, si citatus sua sponte compareat, quia 
tone citatio invalida per comparitionem robur recipit et convalidatur. Prae- 
seiitia partis absque ulla citatione sufficit.'' Gail, lib. 1. obs. 48 — 53. Cor- 
vinus, lib. 3. tit. 16. Vulteus, p. 421. — Conset. 
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to appear^ in order to enter into suit, at a certain day^ in a place 
where justice is administered. 
Whataci- H. What a citation ought to contain^ is explained iti 

tation ought rn*^i 
tocontaii. Title XXXVU. 

Differences III. As to the difference of citations, they are such as con- 
of citations, ^iu either a peremptory command to appear; — or else are 
mandatory and inhibitory, where the defendant is not only 
warned to appear, but the judge, before whom the cause lately 
depended^ is forbid to proceed any further: — or else they are 
mandatory and intimatory, as where executors of wills do not 
only cite all the next of kin to appear and see the will proved, 
but intimate to them, that if they do not appear, they intend to 
proceed, Sec. Likewise citations in respect of their end, may be 
said to be either general, as where the defendant is cited to 
attend the whole course and order of proceedings ; or special, as 
where the defendant is only cited to do or perform some parti- 
cular act to be done in the proceedings, &c. . 

IV. Also in respect of its form or manner of execution, a cita- 
tion may be said to be public, i. e. executed by a public edict in 
the church, &c. ; — or else private, i. e. either verbally executed 
upon the defendant personally, or by notice thereof, left at his 
house ; — or, lastly, a citation may likewise in this respect be said 
to be real, being executed upon the goods of the defendant^ as in 
maritime causes, &c. 



TITLE XXXIL 

THE JURISDICTION i OF THE JUDGES OF THE COURTS OF 

ARCHES AND AUDIENCE : 

AND IN WHAT CASES A PARTY MAY BE CITED TO APPEAB OUT OF THE DIOCESE 
OR ECCLESIASTICAL DISTRICT IN WHICH HE RESIDES. 

I. Inasmuch as the same causes are amenable to the jurisdic- 



1 The word '' jurisdiction/' from the use of the Roman laws^ is varioiuly 
taken and understood. That here spoken of seems to be only jurisdietio 
QrdtTiaria, which is a lawful power, given to him who is appointed magis^ 
trate, to determine civil and private causes : signifying, likewise, /omm oom- 
petens, or the proper court where any ought of right to i^pear ; in whkh 
sense also we are to tmderstand judew ordinarius to signify a compet^xt or 
proper judge, before whom any ought to be convened. Wetembecy> de 
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tion of the Courts of Arches and Audience ^ the party bringing 
an action may make his election between the two ; <*. e. he may 
institute proceedings either in the Court of Arches, or in the 
Court of Audience *. 

• II. But, with this restriction. No one can be originally cited * ^^^^^'J 
to appear out of the diocese ^ or peculiar jurisdiction in which he executed 
dwells : unless in the folio winff cases *. ^!*^ ^^ ^^ 

diocese id 

III. First, When a suit is instituted against a bishop, arch- which it 
deacon, official, or any other person whomsoever exercising ^** issued. 

1 • ,• 1 • . J. .. /» •i.x J /• Exceptions. 

ecclesiastical jurisdiction, tor any excess committed, or for ne* ^ 
gleet, or omission of duty, contrary to justice and equity. 

IV. Secondly, In causes of appeal. 

V. Thirdly, When either party makes complaint that he has 
been aggrieved and injured by the ordinary, within whose juris- 
diction he lives, or by his deputy, or by his officers, subsequently 
to the introduction of a suit in the court of the said ordinary. 

VI. Fourthly, When a bishop, or other immediate judge, pos- 
sessed of ordinary jurisdiction, dares not, or will not proceed 
against a party convened before him. 

VII. Fifthly, When a bishop, or the ordinary of the place 
where the cause should properly have been instituted, either has, 
or pretends to have, an interest in the suit, directly, or indirectly. 

VIII. Sixthly, When a bishop, or other inferior judge, having 
ecclesiastical jurisdiction by his own proper right and title volun- 
tarily renounces. Or when, by a written instrument, he makes 
requisition to the archbishop ', his official, or auditor, to entertain, 



Jurisdictione, n. 2, 3. Manual Juris a Sebast. Aimers, in Prax. fol. 6. Ordo 
Camer. p. 2. tit. 1, sect. 1. Jacob. Blum. Proct. Com. tit. 27, n. 17. Conset, 
p. 1. c. 2. § 3. 

* See tit. 19, § 8. — Oughton. 

* See the Introduction to this work, ch. 3. § 11. — Oughton. 

* On this point refer to 23 Henry VIII. ch. 9. and canon 94. (A.D. 1603.) 
By the statute, the ordinary, conmiissary, official, or substitute, offending 
against the same, is liable to double damages and costs, by action of debt, 
or action upon the case. — £d. 

^ By the ancient laws of the Church, the metropolitan was forbidden to 

. exercise judicial authority in the diocese of a comprovincial bishop, unless 

m case of appeal, or vacancy. Gibson, p. 1004. Bum, vol. i. p. 418. — ^Ed. 

' As a general rule, '' actor sequitur forum rei," the plaintiff follows the 
Mendant, •. e. brings his action in the court which has jurisdiction over 
the defendant. Except in cases of tithes, which must be sued for where 
they arise. — £d. 

* Archbishop, bishop, or other superior ordinary or judge—Ed. 
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and duly examine, and determine the suit, as fisur as the laws 
ecclesiastical and civil do permit \ 

. IX. Seventhly, When the suit relates to the subtraction of a 
legacy, where the will, in respect of which the legacy is sought, 
has been proved in the Prerogative Court of Canterbury. For 
the executor of such a will, by the act of proving it in the Prero- 
gative Court, has recorded his acknowledgment of the arch- 
bishop's jurisdiction, and must therefore accept him as his judge. 
X. Eighthly, When the suit relates to some one of the cases 
mentioned in a preceding Chapter % entitled, "of the causes 
which are cognizable in the Prerogative Court of Canterbury K" 



TITLE XXXIII. 

THE TITLE OF THE JUDGE, AND THE^ STYLE OP THE ' 

COURT OF ARCHES, 

IN A.LL CITATIONS, COMMISSIONS S AND DECRBBS OF EYBRT KIND. ' 

, I. First the name of the judge is stated, then his degree, after 
which the citation proceeds as follows, " official principal of the 
Archbishop of Canterbury's Court of Arches, in London, lawfully 
constituted, to all and singular clerks ' and literates ® whomso- 

^ i. e. In cases only where the civil or canon law affirms execution of 
such request or instance of jurisdiction to be lawful or tolerable. Vide 
act 23 Henry Vni. ch. 9. Gibson, 1007. Hob. 185. Bum, vol. i. p. 425. 
—Ed. 

3 See title 20. To the list of exceptions mentioned here by Oughtoo, 
should be added, according to the statute, the case of heresy. Vide 23 
Henry VHI. ch. 9. § 4. Gibson, 1007. Bum, vol. i. p. 425. — Ed. 

3 In any .of these cases the defendant may be summoned to appear origin- 
ally out of the diocese where he lives. Notwithstanding the maxim. Actor 
sequitur forum ret, i. e. ** the plaintiff must institute his cause in the court 
to whose jurisdiction the defendant belongs ;" for the worda forum campetens 
(a competent court), drnd jurisdictio fundata, are convertible terms.-*<]!on8et, 
p. 1. c. 2. § 3. 

* Commissions of every kind, in the archbishop's Court of Arches, as 
also all citations and decrees whatever, issue in the hame of the judge of the 
said court, mth his titles and additions. — Oughton. 

. ^ In commissions, either for swearing and examining witnesses, or for 
receiving the personal answers of the principal party ; or for a scrutiny ; or 
for other suchlike causes; the judge is accustomed to commit, his power to 
certain parties specially appointed, and not generally '^ to all and singular," 
&c. — Oughton. 

^ 1. But in decrees or monitions for the payment of costs, or of the principal 
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e?cr, in and through the whole province of Canterbury, greeting, 

&c. 

. II. But though it is customary to direct citations thus ge-^ General ci- 

nerally, the judge may address them to some one in particular, **^*°"^- 

, . .1 1 ^ Particular 

as his special mandatory. citations. 

III. The judge is not accustomed in such citations to name 
any particular day for the appearance of the parties cited ; but 
states generally, "that they must appear before him, or some 
other judge of the court lawfully appointed, in the church of the 
blessed Virgin Mary of Arches, in London, on the third day (or 
fourth, sixth, eighth, tenth, fifteenth, or twentieth day) after the 
delivery of the citation (depending on the distance of the abode of 

the party cited from the place of trial), adding, if such day is a Court days, 
court day, otherwise on the next day after, which is a court day, 
at the accustomed hour of holding the court *." 

IV, Observe, when the judge commits to a particular person Special 
the power of citing any one into his court *, it is usual to name a ™*" **°^* 

sum («. e, the sum forming the subject matter of the decree) under pain of 
exbommunication, (vid. titles on Excommunication. — £d.) or in such like 
ca8^» the judge adopts the following words : 

2. i* To all and singular rectors, vicars, chaplains, curates, clerks, and 
literates, whomsoever, and wheresoever residing, in and through the whole 
province of Canterbury, greeting." 

3. And afterwards, when he comes to the part of the deed which makes 
mention of the party to be denounced as excommunicated, (vid. titles on 
Excommunication. — Ed.) if he does not defray the costs, or pay the principal 
suin, according to the decree, within a limited time, these words are repeated. 

4. "Therefore, we commit these presents to you, all and singular the 
rectors, vicars, chaplains, curates, and clerks aforementioned, severally and 
jointly (omitting the word literates), and firmly charge and enjoin you,'' &c. 
— Oughton. 

1 1. The usual practice of the court at the present time, in common cita- 
tions, (those, for instance, which issue without a decree from the judge,) is, 
not to name any fixed day, for the appearance of the party cited ; but the 
citations are expressed in the manner following : 

2. ** We direct, and strictly charge and enjoin you, severally and jointly, 
to cite, or cause to be cited, peremptorily, the aforesaid N. to appear before 
us, or our surrogate, or other competent judge in this matter, in the common 
hall of the College of Advocates, which is by common fame well known to 
be situated within the parish of St. Benedict, near Paul's Wharf, London, on 
the third, (or fourth, or some other day, according to the distance of the 
pilace from the court,) after the said citation has been served upon him, if 
Bach day be % court day, otherwise on the court day next following, at the 
accustomed hour of the said court sitting for the dispatch of public business. 
— Oughton. 

' Not only all ordinary citations (to appear, for instance, on the third, or 
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particular day ^ and to state fixed hours^ for the appearance of 
the party cited. For instance, " at such a day of the month N. 
and between such and such hours/' omitting the words, ^^ if it be 
a court day." 



TITLE XXXIV. 

THE TITLE OF THE JUDGE, AND THE STYLE OF THE COURT 
OF AUDIENCE \ IN ALL CITATIONS, &c. 

Citations in I* In the Court of Audience, all citations, decrees, and other 

S A^dT* J"^^^^^' processes issue in the name, and with the titles of his 

ence. Grace the Archbishop of Canterbury, and they are directed, as 

in the Court of Arches, to all and singular clerks and literates, to 

appear before the most reverend the archbishop, or some one 

appointed by him, as the auditor of all causes and businesses in 

the said Court of Audience, in the cathedral church of St. Paul, 

London, in the place of holding the Consistory there, on the 

third (fourth, &c.) day after the delivery of the citation : as stated 

above, in the title immediately preceding this. 

Special IL The auditor may, according to circumstances, direct a 

mandatory, citatory mandate to a special commissioner, and he may appoint 

a fixed day and hour for the appearance of the party cited, (as 

more fully appears in the said preceding title). 



some other subsequent day» if it be a court day)^ but also all special citatory 
decrees (to appear on a fixed day), are now addressed, not to one person in 
particular (as stated above) but generally to all and singular, &c. — Oughton. 

> Now a special citatory decree of this kind is obtained at the petition of 
the proctor, and is wont to emanate from the special mandate of the judge, 
or his surrogate, to appear in such a place, at such a day, (adding, of such a 
week, and such a month,) between such and such hours, (before or after 
twelve o'clock,) of such a day. But then the words are omitted, '' if it be a 
court day, otherwise," &c. ; also the words, " at the accustomed hour of 
holding the court for the dispatch of business." — Ed. 

* See the Introduction to this Work, ch. 3. § 11. — Oughton. 
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TITLE XXXV. 

THE TITLE OF THE JUDGE, AND THE STYLE OF THE PRE- 
ROGATIVE COURT OF CANTERBURY, IN ALL CITATIONS, &c. 

L All citations and decrees whatever, issuing from the Pre- Citations in 
rogative Court of Canterbury, are in the name of his grace the [{j^ ^^^ ^^ 
archbishop *, and summon the parties " to appear in the cathedral bishop, 
church of St. Paul ', London, and in the consistory there, at such 
a day, (the third, or fourth, &c.) before the most reverend the 
archbishop ', or before the keeper, master, or commissary of his 
said Prerogative Court of Canterbury." 

II. But sometimes the judge of the Prerogative Court, (when 
occasion requires), specifies in the citation * some particular 
day, and some certain hours, for the appearance of the party 
summoned. 



I «< 



^ 1 . All citations, and decrees, and other judicial processes in the Prerog- 
ative Court of Canterbury, begin with the following titles : 

2. " A. or B. (the Christian name of the archbishop) by Divine Provi- 
dence archbishop of Canterbury, primate of all England, and metropo- 
Utan.'' 

, 3. And the citations are thus directed : '' To all and singular clerks and 
literates, in and throughout our whole province of Canterbury, greeting," 
&c. — Oughton. 

^ According to the present wording of citations in the Prerogative Court 
of Canterbury, parties are directed " to appear in the common hall of the 
College of Advocates, situated within the parish of St. Benedict, near Paul's 
Wharf, Jiondon." — Oughton. 

' 1. Now the form of the citation is, '' to appear before the judge of the 
said court." The following words, or words to the same effect, being used : 

2. ** We command you, &c. that you cite, or cause to be cited, peremp- 
torily, N., to appear before the venerable A. B., D.C.L., master, keeper, or 
commissary of our Prerogative Court of Canterbury, lawfully constituted, 
or before his surrogate, or other competent judge in this matter, in the 
hall," &c. — Oughton. 

* However, this is not done in the case of conunon citations, but in cita- 
tory decrees.— Oughton. 
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TITLE XXXVL 

THE ORIGINAL OR PRIMARY CITATION. 

I. Original or primary citations, and inhibitions from defini- 
tive sentences passed, and from grievances committed, by inferior 
judges, who are caWed judices a quibus (judges appealed against) 
are usually granted without any difficulty ^ by the judges of the 
courts of Arches and Audience ^ 
Mode of II. The mode of proceeding is, for the party, or his proctor, 

citron? ^ ^^™® before the judge with the citation, or inhibition, written 
and inhibi- out, and prepared for sealing, and to petition the judge that it 
^^^' may be sealed, who thereupon orders the seal of his oflSce to be 
affixed \ 



I Unless in appeals against the sentence of excommunication ; for then 
absolution must be first prayed, as in part 2. tit 304. of this work ; and the 
costs must be previously brought into court. (See tit. 65, 66.) — Oughton. 

* See Introduction, chap. 3. § 11. — Oughton. 

' 1. Primary citations, (which are only mandatory or intimatory. Conset,) 
to appear on the third, or some other day, after execution, if that day be a 
court day, otherwise on the court day next following, are wont, according to 
the prevailing custom, to issue under seal, without the judge's interference. 
But inhibitions, with primary citations introduced in the instruments, even 
though they be, as in other cases, to appear on the third, (or fourth, &c.> 
day after : — In like manner primary citations, wherein there are any special 
allegations ; or when the party is to appear on a fixed day (of such a week 
or month) ; — cannot be procured, in accordance with the present practice, 
without the special decree of the judge, under his seal. 

2. For obtaining which decree, it is usual for the proctor to appear before 
the judge, or his surrogate, in his chambers, or at any other place within the 
limits of his jurisdiction, and in the presence of the registrar, or, he being 
absent, of some other notary public, to exhibit his proxy for the person at 
whose instance such a citatory decree is sought ; and to make himself party 
for the same ; and to allege all the material facts of the case : upon which 
the judge, at the proctor's petition, (if no legal obstacle appears to the con- 
trary) decrees, that the party accused shall be cited to appear. 

3. All the proceedings on this appearance of the parties before the judge 
should be attested by the registrar, or notary present, as if they had been 
done by an act of the court held by adjournment ; and (being left in the 
hands of the registrar) the citatory decree must then be endorsed by the 
actuary, where there is one, to make it agree with other acts of court : also 
the registrar must attach his name at the foot of the said citatory instru- 
ment : after which it is completed by attaching to it the seal of the official. 

4. In addition to these original citations, and primary decrees of citation. 
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III. Observe; for a length of time, indeed, as appears from By whom 
the records of the Arches Court, for the last hundred years ; all ^^*^" "P* 
citations and inhibitions have been customarily drawn up by the 
proctors of the court*, and not by apparitors, solicitors, and 
other unskilful persons, as is becoming the daily practice now, to 
the disgrace of our courts, and very often to the hindrance and 
prejudice of the suitors. 



TITLE XXXVII. 

THE CONTENTS OF A PRIMARY OR ORIGINAL CITATION. 

I. In an original citation, there should be contained, first, the Contents of 
name of the judge (and his commission, if he be a delegate with * citation, 
special powers % and not a judge with ordinary jurisdiction) ; 
also the style or title of the court wherein he presides ' ; secondly, 
the name of the plaintiff; thirdly, the name of the defendant * ; 



aiid inhibitions, there are other decrees (as well citatory as monitory) which 
are perpetually occurring at one time or other in the course of suits, all 
which are obtained at the special mandate of the judge, or his surrogate, at 
the petition of the proctor, and are entered among the. acts of court. For 
example, decrees (viis et modis), by ways and means, as they are called ; 
decrees for contempt of the ecclesiastical law and the ecclesiastical jurisdic- 
tion ; personal decrees, as they are termed, (viz. for the answers of the prin- 
cipal party) ; compulsory decrees (or a compulsory against the witnesses to 
undergo their examination) ; decrees to exhibit all scripts and scrolls ; to 
see further proceedings ; to prosecute appeals ; or to show cause why a suit 
should not be pronounced to be deserted ; monitions to exhibit effects, and 
to bring into court the principal sums ; to see further proceedings with refer- 
ence thereto ; for charges of alimony ; to stay proceedings diuing the per- 
formance of penance ; to pay the costs of the suit ; to enforce the payment ; 
for papers omitted ; or for the transmission of original documents ; also 
when the judge makes a rescript by way of double complaint ; and the like. 
Oughton. 

» Citations and inhibitions are now drawn up by none but proctors.—- 
Oughton. 

3 In a primary citation, with inhibition, from the supreme court of dele- 
gates, the tenor of the commission, under which the delegates act, is always 
inserted. — Oughton . 

' Lest any one should be compelled to appear, and plead, in more courts 
than one, on the same charge. See canon 121 (of A.D. 1603). — Oughton. 

* 1. No citation can by any means issue from a court without the names 
of the parties cited being fully stated. See canon 120, and Gibson's Codex, 
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fourthly, the cause, or subject matter of the suit; fifthly, the 



p. 1009. The Latin words are, '' nequa citatio, nisi expressis citandorun 
nominibus, emittatur," where citatio being in the singular number, and citan- 
dorum in the plural, some might be led to imagine, more names than one 
might be introduced into the same citation. I therefore quote the following 
opinion, (for a copy of which I am indebted to Mr. T. B. Chinn, of the 
Consistory Court, Lichfield.) '* Hilary, 1743. Three persons were put into 
one citation, to answer articles jointly and severally, concerning taking 
down a seat, without lawful authority. An appearance was entered. The 
articles ran thus : * To you. A, B, C, and to each of you jointly and seve- 
rally, the several positions or articles underwritten.' " 

Query. Is the citation good? or can it be purified after suit is con- 
tested ? 

Answer. It has frequently been adjudged in the Court of Arches, that 
where more persons than one have been joined in the same citation, the pro- 
ceedings thereupon are void. Thus, in the case of Cove v. Chapman, upon 
an appeal from the chancellor of Peterborough, July 1736, three persons 
being presented, for striking in church, were put into the same citation, and 
though the articles or examinations were distinct, and sentence given sepa^ 
rately against each of them, the sentences were set aside, with costs, by 
reason that the citation ought to have been single, and by joining three 
persons therein it was void, and all the subsequent proceedings, by reason 
of the defect of the citation, void also. Thus three canons residentiary of 
Wells were cited, in the same citation, to answer articles for defeating the 
congregation of divine service : the citation upon, an appeal was declared 
void, and the parties were dismissed with costs. Archer v. Eyre. Trin. 
Term, 1737. Thus, upon an appeal from Liandaff, stating, that a man and 
his wife sued another man and his wife, and that there was but one citation, 
libel, and sentence, the whole proceedings were declared void, and the parties 
dismissed. Luellin and wife v, David and wife. Trin. 1737> The reason is, 
because each person may have a separate defence, and the causes ought not 
to be blended ; and, by the stamp act, no processes or instruments can be 
received which are not duly stamped, whereas, by joining several persons 
in the same citation and articles, the stamp act is defeated, and the king 
defrauded of the stamps. Doctors' Commons, Nov. 1744. J. Andrew. 

2. Persons in power (magnates), and peers of the realm are cited after 
the same manner, i, e, by letters missive, subscribed by the judge with bk 
own hand. 

3. Inasmuch as minors, under twenty-one years of age, are not able to 
appear, because they are not esteemed by law capable of conducting a suit 
themselves, the citation in that case should direct, that a legal appearance 
be made for them ; and such is the form of the* citation. 

4. By a legal appearance is meant, that they appear by their curators, or 
guardians lawfully constituted, i. e. appointed by a competent judge. 
(Arthur Browne adds, if they have no guardians, themselves, or the persons 
they reside with, are cited.) 

5. Bodies politick (for instance, deans and chapters, colleges, and mayors 
and corporations of cities), since they are composed of a number of indivi- 

7 



CITATIONS. 89 

place where the defendant is to appear ^ ; sixthly, the day of his 
appearance * ; i. e, on the third day after the execution of the cita- 
tion, if the party cited dwells in the city of London % or its 
suburbs, or was there at the time of the execution of the cita- 
tion ; otherwise, if the party is living out of the city of London 
and its suburbs, on the fourth, or sixth, &c. day, (depending on 
the distance of the place*,) with the addition of these words, '* if it 



duals, are cited to appear by their syndick, regularly appointed. (Concern- 
mg such syndick, see tit. 39 throughout.) 

6. In matrimonial causes, an inhibition, with intimation, is sometimes 
inserted in a citation, directing that, pending the suit, the party cited shall 
not enter either into a promise of marriage, or solemnize a contract of mar- 
riage, with any other person. (See the 2d part of this work, tit. 198, and 
tit. 202, § 3, 4, 6.) 

7. Citations by proclamation (citationes edictalesj sometimes issue, not 
confined to any one person, but addressed generally to all persons having 
any interest in a cause (inserting, however, the name of some in particular) ; 
not ordering them to appear peremptorily, but only if they consider they 
have any interest in the business. In which citations an intimation is 
inserted to this effect, that the parties cited are to understand, it is the 
judge's intention, to proceed in the cause, according to the exigency of the 
case, whether they appear, or not. 

8. These last^mentioned citations are used in businesses of proving wills 
by witnesses ; in cases of account ; of granting administrations, and the 
like ; where the judge proceeds in pain of non-appearance. — Oughton. 

1 1. Namely, the ecclesiastical court in which the defendant is bound to 
appear. 

2. In executing citations and other mandates, it is the custom with judges 
in different jurisdictions, by mutual consent, to apply to and assist each 
other, for the accommodation of all parties in their turns. Wherefore, if a 
litigant party happens to live out of the jurisdiction of the judge before 
whom the suit is, and the judge decrees his appearance, a request must be 
made to the ordinary, where such party dwells, by way of requisition, that 
he would cite such party to appear on a stated day before the judge trying 
the suit ; which if he neglects to do, he must be again cited in the same 
manner, in order to his being excommunicated. (Pronounced in contempt. — 
Ed ) — Oughton. 

' The citation consequently specifies before whom, in what place, at what 
time, by whose instigation, and for what cause, the defendant has to appear. 
— Oughton. 

* Oughton here supposes the citation to issue from some one of the courts 
holden in London. — Ed. 

* 1 , According to the forms now in use, the parties are cited " to appear 
in such a place, on the third, or some other day, after the execution of the 
citation, (otherwise, after the citation in this behalf has been served) if such 
day be a court day, if it be not, on the court day then next following, at the 
accustomed hour of the court sitting, to hear justice done.' 



» 



90 CITATIONS. 

be a court day, otherwise on the nearest day to it, in which the 
judge sits for the dispatch of business, at the usual hour/' (as is 
explained in the article on the titles of the judge, and the style of 
the Court of Arches, &c.) ' 



2. However, when occasion requires, the judge is wont to appoint ^ fixed 
day for the appearance of the defendant (mentioning the week or month). 
But this for the most part happens, when an extraordinary court day is to 
be named, and some days after term are specially assigned for the hearing of 
causes. 

3. Sometimes also, for expedition, a fixed day of appearance is decreed in 
full term. This is the case, when, from particular circumstances, it is found 
necessary, that the defendant should be cited to appear on some court day, 
at less than the distance of three days. 

4. Citations of this kind, thus to appear on some fixed day QJikt citations 
granted for causes specially alleged before the judge) are called citatory 
decrees, because they are obtained under the seal of the judge or his smrro- 
gate, at his special decree, and not otherwise. 

5. Mark, however. — Such citatory decrees, emanating from the express 
order of the judge, or his surrogate, do not necessarily enjoin, that the' 
parties are to appear on a fixed day. But, sometimes, more particularly in 
full term, the parties are cited to appear on the third, (fifth, or some other 
day) after the execution, if it be a court day, otherwise on the nearest day 
following in which a court is held, &c. In short, sometimes one mode, 
sometimes another, is adopted, as it shall seem good to the judge. — 
Ought on. 

* See tit. 33. — Oughton. 
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TITLE XXXVIIL 

THE MODE OF EXECUTING PRIMARY CITATIONS ». 

I. Any literate person ', even though he does not understand ^^V^ * ^' 
the Latin language, is said to be, and by long use acknowledged 
to be, fit for the office of a mandatory '. It is, however, necessary 
that he be, to a certain extent, educated, i. e, he must be able to 
read written or printed letters *. 



1 It appears that, in former times, great abuses prevailed in the ecclesias- 
tical courts, with regard to the execution of citations. Otho, in his Consti- 
tutions, (Athon. p. 63.) informs us, '' that parties used to come into court, 
and obtain a citation against certain others, which they delivered to three of 
their creatures, two of whom laid the said citation upon the altar, or affixed 
it to some other part of the parish church, whilst the third was in waiting 
to remove it, or pull it down again immediately. Then the two first appeared 
in court, and testifying to the legal and accustomed execution of the citatory 
instrument, caused the other party, not appearing, because wholly ignorant 
of the said alleged citation, to be declared contumacious, and excommuni- 
cated. In consequence of such wicked practices, fabusum tarn detestMlemJ, 
Otho ordained, that the judges of ecclesiastical courts should not send letters 
citatory by those persons who obtained them, or their creatures, but should 
employ fit messengers, specially appointed thereto, as officers of the court, 
to execute the said orders of the court, or that they should direct their cita- 
tions to rural deans, who should see the same duly served on the parties. 
Othobon (Athon. 123.), and Peckham, and Simon Mepham, enacted legatine 
and provincial constitutions to the same effect, and further confirmatory of 
the provisions of Otho. — Ed. 

' Archbishop Stratford, by his decree, excepted rectors, vicars, and parish 
priests. — Burn's Eccl. Law, vol. i. p. 417. 

^ The citation is termed, in the acts of court, the original mandate ; which 
explains why the messenger (the literate), to whom such a mandate is deli- 
vered, for citing the party into court, is called a mandatory. — Oughton. 

* Conset, referring to Francis Clarke's Praxis, where it is written, *' oportet, 
ut sit literatus, quod possit literas scriptas vel impressas legere," observes, 
" Mr. Clarke surely does not intend that such a mandatory as he speaks of 

I 
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Mode of II. The mandatory has to show to the party who is the object 
his execut- ^f j^jg g^arch \ the mandate of citation, under the seal of the 
tions. judge, arid by virtue thereof he cites the said party to appear at 
such a day, and in such a place, (as specified in the aforesaid 
mandate) and before such a judge, to answer N. in such a cause. 
III. If the party cited asks for a copy of the citation, the 
mandatory is bound to give him one, on the payment of sixpence, 
if it be a common or ordinary citation, (as, for instance, to answer 
in a cause of subtraction of tithes, defamation, or legacy, &c.) 
But if it be an extraordinary citation, containing an inhibition or 
intimation, and therefore of necessity more lengthy and volu- 
minous, then the party cited must pay twelve pence for the 

copy'- 



should execute an inhibition. If he does, it is a thing not reasonably prac- 
tised. For one of our leamedest notaries seems to have learning little 
enough to read over the contents of an inhibition to the judge or registrar 
on whom it is to be executed, and to explain their ars notariata grammati- 
cally." This might be the case 150 years ago ; but, surely, Mr. Conset's 
observations are very erroneous and inapplicable with reference to the present 
time. — Ed. 

1 Cockbum observes, in his Clerk's Assistant, the citation may be served 
upon the impngnant, his wife, or any of his family above sixteen years of 
age, by leaving a true copy after shewing the original.— Ed. 

^ 1. Now the common practice is, for the proctor, who extracts the cita- 
tion, duly signed and sealed, to translate the heads of it, or shortly to explain 
its meaning, in English, which summary is called, the English note; and is 
delivered to the mandatory with the original citation. The citation or man- 
date, thus delivered, is considered to have been duly executed, when the 
mandatory has shown it, under the seal of the official, to the party sum- 
moned ; and instead of a copy of the citation, as in former times, he is only 
required to leave with the party the above-mentioned note in English. 

2. But if the party cannot be found, and, consequently, cannot be per^ 
sonally cited, in the manner above stated, by virtue of the original mandate ; 
another citation issues, called " a citation by ways and means," which may 
be executed either personally, or by proclaiming the citation in public. If 
the party can then be found, the mandatory executes this citation personally 
upon him, by exhibiting the mandate under the judge's seal, and by leaving 
with him a true copy of the same, (i. c. the same which was delivered to the 
mandatory by the proctor) ; otherwise, this citation by ways and means 
must be affixed either to the door of the private dwelling of the party, or to 
the doors of the church, (t. e. the exterior doors of the parish church), on 
some Lord's day or festival, during the performance of public worship, 
when the greatest concourse of people are supposed to be assembled together 
to hear divine service, and there it is to remain for some time, (for abdut 
the space of half an hour,) and a true copy of the same («. c.the one deli- 
vered by the proctor to the mandatory,) is to be left, in place of the original. 
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by tbe mandatory^ on the door. This is the mode of publishing the citation 
by proclamation, and, this done, the accused party is held to be duly admo- 
nished to appear before the judge. (See tit. 40, on the mode of obtaining 
citations, which are called citations or decrees by ways and means. And 
also tit. 41, on the manner of executing citations, which are called citations 
by ways and means.) 

3. Sometimes primary citations are of this latter kind, viz. by ways and 
means, whose execution, as stated above, is by public proclamation. The 
cases in which such citations are used are as follows : 

4. When the primary citation is against the dean and chapter of a cathe- 
dral church, then the mode of execution is, by affixing it, for a certain 
space of time, to the doors of the chapter-house, and leaving there a copy of 
it. (As is done in the execution of a citation, or decree, by ways and 
means.) 

5. When an original citation issues against the master, fellows, and 
scholars of a college : in this case the execution should be by affixing the 
same to the exterior doors of the college ; a copy being left, as before. 

6. When a primary citation is against the mayor and corporation of a 
city, it is executed, by fixing the same up in the court-house or guildhall of 
tjie corporate body, or on the doors of their exchange ; and leaving a copy 
there. (Touching these examples see more in the next following title..) 

7. Some other primary citations are also by proclamation. For instance, 
a citation not only against the principal party, but also against another party 
having an interest in a suit, who lives in a foreign country. Such citation 
is usually executed by fixing it, for a certain space of time, (and then by 
leaving a copy of the same) upon one of the columns of the royal exchange, 
or in front of some other well known building, in a place of public resort, 
which merchants are in the daily habit of frequenting, or passing by. 

8. A primary citation, with intimation, in a pew cause, or touching the 
right of sitting-places in a church, or for a faculty or licence for a vault, 
whether in the church or church-yard, should be directed against the minis- 
ter, guardians, or churchwardens of the parish church, and also against all 
inhabitants of the parish. The mode of executing primary citations of thii? 
kind is, by having them openly read or published in the church on some 
Lord's day, or festival, during the time of divine service. Thereby all per- 
sons, having any right or title to the seat or ground, or any reasonable 
cause of complaint, are admonished to appear, according to the tenor of the 
citation, in their own behalf. If no one does appear, the judge proceeds, at 
the request of the petitioning party, notwithstanding the absence, or more 
properly, the contempt, of the parties, to whom the citation and intimation 
were directed. 

0. But a citation, or citatory decree, for the personal answers of a princi- 
pal party, after contestation of suit, is usually executed, either on the prin- 
cipal party himself, by producing the same to him, under the seal of the 
judge, and leaving with him the English note ; or, as above, by ways and 
means ; or sometimes, the judge being so requested, by virtue of a clause 
specially introduced in the body of the citatory decree, the proctor who 
originally appeared in the suit for the principal party may be served with 
the mandate, which is duly done by showing to the said proctor the decree 
for answers, imder the judge's seal, and by leaving with him a true copy of 
the same. — Oughton. 

I 2 ^ 
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TITLE XXXIX. 

THE FORM OF A CITATION, AND THE MODE OF 

EXECUTING IT, 

AGAINST A DEAN AND CHAPTER, OR AOA1N8T THE MASTER, FELLOWS, AND 
SCHOLARS OF A COLLEGE, OR AGAINST ANY OTHER SOCIETY OSL BODY COR- 
PORATE. 

Dean and I. If any One has cause of complaint, either touching a legacy, 
coUege?or ^^ ^^^ ^^^ subtraction of tithes, or for any other similar cause, 
bodycorpo- against a dean and chapter; or against the master, fellows, and 
be^cited "°^ scholars of a college ; or against any other society whatever ; be- 
personally, cause, on account of their numbers, they cannot be easily convened, 
or summoned personally, the citation in these cases should be 
drawn up in the following manner : ^« 

II. " You (the mandatory) shall cite the very Rev. N., dean 
of the cathedral church of M., and the chapter of the said church ;" 
or thus, " You shall cite N., the master, the fellows, and the 
scholars of the college of M. ;" or thus, " You shall cite the 
mayor and aldermen of the city of London, &c." " by fixing 
these presents ^ on the door of the chapter-house of the dean and 
chapter;" when the action is against a dean and chapter; or, 
" on the exterior gate of the college," when the action is against 
the master, &c. of a college ; or, " in the court-house, or usual 
place of hearing causes, (which is often called the guildhall), or 
on the exterior door of the royal exchange, where it is the custom 
of the citizens and aldermen of the said city to assemble together," 
when the action is against the mayor, &c. 

III. The following words being added in all such citations, 
" And by other ways and means, whereby the knowledge of the 
citation has the greatest likelihood of being conveyed to the 
parties cited." 

Previous IV. Before executing a citation, in the manner above de- 

of^such ci^ scribed, upon such parties as the foregoing, it is usual, as a mark 

tation. of grace and courtesy, to give intimation thereof, either to the 

dean, or some other member of the chapter ; or to the head of a 



1 Namely, the original citation. Sometimes this original citation remains 
fixed to the door of the chapter-house, or the college gate. When it is re- 
moved, a true copy of it must be left in its place. As is the case in the 
execution of a citation or decree by ways and means. — Oughton. 



EXECUTION OF CITATIONS. 95 

college ; or to the mayor ^ of a city : at the same time signifying 
the intention of the complainant to institute a suit against the said 
parties. 

V. If^ notwithstanding this intimation, the corporate bodies Execution. 
aforesaid do not appear by their legally constituted syndick, to 
answer to the charge, on the next court day, thereupon the cita- 
tion is executed against them, in the manner above explained. 

VI. A syndick' is he who has authority from a dean and S3mdick. 
chapter, or some other community, to conduct their suits and 
businesses for them, and for the most part he has further authority 

to appoint a proctor for them, from among those who practise in 
the court where the suit is instituted. Or the parties may, if 
they please, appoint a proctor as their syndick. 

VIL It is to be remarked, that in every citation of this kind, 
the parties severally mentioned above, are not cited to appear 
personally, as in an ordinary citation, but by their syndick duly 
instructed, and lawfully constituted. For, with reference to such General 
parties as these, a general proxy, such as is usual in other cases, ^^cLm! 
will not avail. (Of which circumstance mention is made in the 
article ', ** what is a proxy for conducting suits," and in the article 
which treats of " the appointment of a proctor before the judge 
by act of court, or extra-judicially before a notary public") 



* Or recorder. — Conset. 

' So called from the Greek word awdiKuVf to appear for, to patronize, to 
dtfend, — Oughton. 

Wesembecy, Parat. ff. tit. quod, cuj usque Universitatis, n. 3. Alciatus in 
Prax. fol. 56.— Conset, 6. 13. 1. 1. 2.— Ed. 

» See tit. 12.— Oughton. 
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TITLE XL. 

THE MODE OF OBTAINING A CITATION, WHICH IS CALLED 
A CITATION, OR DECREE, BY WAYS AND MEANS. 

When the 

P*^^ ^ ^^ ^' '^ ^^^ party to be cited absconds, or conceals himself, so 
sconds. " that the citation cannot be served upon him *, (although the 

mandatory has used all diligence to discover him, and serve the 

notice,) this fact must be certified ; 

II. Either by the mandatory himself personally appearing in 
court, (as is explained in the title *, " of the certificate of the 
execution of a citation ;") 

III. Or, by his authenticated certificate, (as may be seen by 
referring to the title just mentioned ^ and to the title immediately 

Certiticate. following it^^ which treats of authenticated certificates.) 

IV. In which certificate must be stated, on what days, and in 
what place, the mandatory was in search of the party, in order to 
execute the citation upon him ; as, for instance, at the house, or 
at the parish church, of the party to be cited ; or, if the party thus 
to be cited has no fixed abode, at the place he is most accus- 



1 This citation being a personal citation, that is to say, such a one as 
could not be executed unless upon the proper person of the defendant, and 
the party so to be cited having perhaps absconded himself, that he cannot 
be met with. In this case the proctor ought to allege it, and show the 
mandatory certificate, pursuant to such his allegement ; and, thereupon, be 
ought to petition that the defendant jmay be cited personally to appear, if 
he can be so cited, to answer the contents of the former citation ; and, if 
not personally, then by any other ways and means, so as the pars rea, or 
party to be cited, may come to the knowledge thereof. Conset, 2. 2. 4. § 2. 

' See tit. 42, § 1. 3, 4.— Oughton. 

^ Ibid. § 2, 3, 4. — Oughton. 

* Tit. 43 throughout. — Oughton. 
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tomed to frequent, and that he was so concealed that the man- 
datory could not discover him. 

V. On the mtroduction of this citation, (with a certificate of 
the attempt to execute the same, in the manner above explained,) 
the proctor of the promovent, having exhibited his proxy, says as 
follows, (see the title, " of the exhibition of a citation ^") " I ex- 
hibit the original mandate {i. e. the said primary citation) with a 
certificate on the back of it : and I allege that N., the person 
named in the mandate, has been diligently sought, in order to his 
being summoned into this court, according to the tenor of the said 
mandate, and that he was and still remains concealed, so that he 
cannot be oited personally, (as is contained in the certificate now 
produced.) Wherefore, my petition is, that the aforesaid N. may Proctor's 
be decreed to be cited, personally, if he can be apprehended ; P®*i^o"- 
otherwise, by all ways and means, by which the citation has the 

best chance and likelihood of coming to his knowledge, ordering 
him to appear at such a day, in such a place, for the purposes, 
and to the effect, specified in the mandate." 

VI. Then the judge says, "we decree the citation by ways Decree. 
and means.** And at the same time he fixes upon a day for the 
appearance of the party *. 



1 Tit. 66, § 1, 2.--Oughton. 

* 1. The accused party having been diligently sought for, and not found, 
and the mandatory having pledged himself (by virtue of his oath, or by an 
authenticated certificate,) to the truth of his certificate, as to the primary 
citation, the judge makes a decree by ways and means, to the effect above 
stated. 

3. In cases where the primary citation has not been returned into the 
bands of the proctor before the court day arrives, which was appointed for 
the appearance of the accused party, if the proctor on such day exhibits the 
primary citation to the judge, at the sitting of the court, and asks for a 
decree by ways and means ; the judge grants the same, to the effect above 
described, appointing another subsequent day for the appearance of the 
party. 

3. But, according to the every day practice in our courts, supposing the 
primary citation is returned to the proctor, with a statement that the party 
has been sought for, and not found by the mandatory, such proctor is not 
bound to wait the arrival of the court day fixed in the primary citation for 
the appearance of the party, before he petitions the court for a decree by 
ways and means ; but, immediately on the receipt of the certificate of the 
nUqidatory^ properly verified, stating, that the party sought for is concealed 
and cannot be found, he may come before the judge, or his surrogate, in the 
presence of a notary public, and may petition for, and obtain, a decree by 
ways and mean6, ordering the party to appear on the same day which had 
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VII. In a citation of this kind, which is called a citation by 
ways and means, mention should be made of the delivering out, 
and of the certificate of the return ^, of the aforesaid primary 
citation. 



TITLE XLI. 

THE MODE OF EXECUTING A CITATION, WHICH IS CALLED 

A CITATION BY WAYS AND MEANS. 

I. The citation which is called the citation by ways and means, 
is executed in the following manner \ 

II. The proctor takes care that a true copy of it is written out, 
and delivered to the mandatory, together with the citatory man- 
date. 

III. Whereupon the mandatory goes to the house, and to the 
parish church of the party to be cited, and there personally cites 
him, if he can be met with : 

IV. If not, during the time of celebrating divine service in the 
said church, he affixes the mandate to the door of the church, 
and after it has remained fixed there for half an hour, taking 
down the mandate, he fixes a copy of the same on the said door, 
and there leaves it. Or, he may fix the mandate, and a copy of 



been named in the primary citation. To the author's own knowledge this 
course of proceeding has been approved of> and acted upon by our eccle- 
siastical courts, even by the supreme court of delegates. — Oughton. (Emi- 
nent authorities differ from Oughton ; and Cockburn, p. 9, confines the 
privilege to the superior courts. — Ed.) 

^ According to the formularies formerly in use, mention w^ made in the 
decree by ways and means, of the delivery and certificate of the primary 
citation, in the following words : 

" As our messenger in this behalf duly appearing before us, has alleged, 
and as is evident, and fully appears from his certificate on the back of the 
mandate, which sometime before was delivered out of this court, and which 
is now exhibited on its return, such mandatory having moreover taken the 
usual oaths required by law in this case." — Oughton. 

* Consult further on this point. Observations in tit. 38, note (2) 2, 3, 4, 
6, 6, 7, 8. Also see part 2. of Oughton, tit. 1/4, § 4. on the mode of 
executing a public proclamation or monition by ways and means, against the 
inhabitants of a parish refusing to pay their tithes.---Oughton. 
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it, to the outward door * of the dwelling-house of the party to be 
cited, provided that thus the knowledge of it is most likely to be 
conveyed to him *. 
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TITLE XLII. 

CERTIFICATE OF THE EXECUTION OF A PRIMARY CITA- 
TION, AND OF A CITATION BY WAYS AND MEANS. 

I. The mandatory is required to appear personally ' before the Oath of the 
judge to fill up the certificate, and to make the necessary de- "**"*^*^o^- 
clarations, on his oath *, of the execution of the citation, and of 

die mode of executing the same. 

II. Or, at least, the mandatory, or the plaintiff himself, should Authenti- 
s:ate to the proctor of such plaintiff, before the day of the ap- *-*i^^J®^" 
pearance * of the party cited, the name of the said mandatory, 

and the day when, and the place where he (the said mandatory) 
executed the citation, in order that the proctor may prepare an 
authentic certificate * of the execution thereof ^ 



'* Outside the door, for the house must not be entered, without the owner's 
consent. Lindwood, 87. Athon. 63. — Ed. 

' This is called a citatio viis et modis^ or citatio publica, a public citation, 
being it is executed either by public edict, a copy thereof being affixed to 
the door of the house where the defendant dwells, or to the doors of the 
church within the parish where he inhabits ; or, as Mr. Clarke states, by 
publication in the church in time of divine service, or (per campanam) by 
the tolling of a bell, or Cp^ tubam) by the sounding of a trumpet, or (per 
vexiUi erectionem) by the erecting of a banner. Conset, 2. 2. 4. § 2. — Ed. 

» See tit. 39 § 1, 2.— Oughton. 
* 4 Credit must be given to the oath of the mandatory that he has cited 
such and such a party, tiU proof is given to the contrary. — Oughton. 

' Rather it should be, " Before the day appointed for the appearance of 
the party cited," or, " before the day in which the party cited should 
appear.*' — Oughton. 

6 See tit. 39, § 34. and tit. 43, throughout. — Oughton. 

7 In some courts, if a mandatory, who is known to be a person of credit, 
writes a certificate to the aforesaid purpose, it is good without an authenti- 
cated certificate. Conset, 2. 1. 2. § 5. — ^Ed. 
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Contents of III. In the certificate of a citation by ways and means must 
cate*^^^^^" be introduced, not only the day when, and the place where, the 
mandatory endeavoured to execute the citation ; but also it most 
be stated that, as he could not find the party, to deliver the order 
of the court personally, he fixed the said mandate on the door of 
his dwelling-house, or of his parish church, &c. — as is explained 
above, in the article ^ " on the mode of executing those citations 
which are called citations by ways and means/* - 

IV. If the mandatory has sought the party on one day, and 
fixed the mandate upon the doors, &c. on another day ; in this 
case, both the day on which the party was sought, and the day 
on which the citation was affixed, must be specified in the cer- 
tificate *. 



TITLE XLIIL 

THE NATURE OF AN AUTHENTIC CERTIFICATE. 
Authentic I. The contents or requisites of an authentic certificate * are, 

certificate', f^^ ^.j^^ ^^^^^ p^j,^^ ^^ f^jj^^g . 

What it II. It is drawn up in the name of the mandatory : it is directed 

tain. *^°"' ^ ^^^ jw<igc with the accustomed titles : inserted in it are the day. 



^ See tit. 41, § 2, 3, 4, and observations on tit. 38, § 3. note (2) 2. — 
Oughton. 

' 1. It is absolutely necessary, that both the day and the place of the 
personal execution of a primary citation should be expressed in the certificate* 
that it may be known, whether sufficient time has been allowed for the 
appearance of the party. By this means also, the party cited has the oppor- 
tunity (in case of a false certificate,) of proving that he was absent through- 
out the day in which he is represented to have been cited. 

2. The certificate of the citation, when introduced into court, may be 
continued. Also, at the petition of the proctor, alleging, that the original 
mandate was duly executed, but has not yet come to his hands, the certifi- 
cate of a citation to be introduced may be continued. — Oughton. 

^ An authentic certificate is a kind of solemn writing, drawn or confirmed 
by some public authority. Conset, 2. 1. 2. § 6. 

* 1. Proctors are in the habit of writing these certificates on the back of 
the citation, attaching thereto a fresh seal. 

2. Authentic certificates of this description, however, are seldom used at 
the present day, unless when the mandatory cannot conveniently appear 
before the judge personally, to make the necessary declarations on oath, on 
account of distance. — Oughton. 
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and the place in which the citation was served, and the cause for 
which the party is cited: and^ in confirmation thereof, some 
authentic seal is attached, viz. the seal of an archdeacon, official, Authentic 
commissary, or rural dean. ^®^* 

III. To such a certificate, in all ecclesiastical courts ^ from 
time immemorial, the same credit has been given, by the custom 
of the courts, as if the mandatory had personally appeared and 
made oath to the execution thereof . 

IV. It is, nevertheless, allowable for the party aggrieved by Objections. 
such certifiicate, if it is a forgery, or planned by stratagem, and 
contains falsehoods, to make objections against it ^, and to refute 

it^ as will more fully appear from the following title % which is 
expressly on the subject. 

V. And it is to be remarked, that in every authentical cer- ^''ormi^at- 
tificate, the archdeacon, official, commissary, or rural dean, seaL^"^ 
(whichever of them affixes his seal of office to the certificate) 
should testify, that he has attached such seal, at the special or 
personal requisition of the mandatory ; otherwise, the certificate 

is of no avail, neither is it called authentic. Such an objection^ 
to the author's knowledge, has been raised, and with success. 



^ **The judge of ^ the Prerogative Court of Canterbury, never revokes 
any administration in consequence of the production of a certificate indorsed 
and sealed, unless the mandatory first makes oath of the execution of the 
same."— MSS. Oughton. 

^ See Lindwood, Constit. Othob. § De SigiUis authent. et custod. eorum. 
Conset, 2. 1. 2. § 6. 

^ By way of appeal. Conset, 2. 1.2. 6. 

* And they who set their authentical seal to such an instrument, ought to 
undergo the penalty contained in the constitution of Othobon, § Quae literal 
falsse dicuntur, et poena eorum qui eisdem uti prsesumunt. See the gloss. 
upon the words, Hujus scripturae poena falsariis debita, &c. Conset, 2. 1. 2. 
§ 6.— Ed. 

' See tit. 44, § 1, 2, 3, 4, 5. Also tit. 45, throughout.— Oughton. 
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TITLE XLIV. 

OBJECTIONS AGAINST THE CERTinCATE OF A CITATORY 

MANDATE ; 

AND ABSOLUTION FROM AN UNJUST SENTENCE CAUSED BY A FALSE 

CERTIFICATE. 

I. A PERSON unjustly excommunicated' must appear by his 
proctor % and state as follows : 
Mode of II. " I (N.) exhibit by proxy for M., and make myself a 
a f^e^er- P^'ty for him, and, objecting against the certificate which has 
tificate. been introduced in this cause, I allege, that it is fictitious, false, 
fabricated, conceived in deceit, and against the facts of the case ; 
more especially inasmuch as the mandatory named therein, never 
executed the said mandate ; at least, not on the day and in the 
place feigned in the pretended certificate. And, I further allege, 
that it is impossible such execution could have taken place, be- 
cause the said M., during the whole of the day specified, and for 
three, or at least two days, (preceding or following that day), was 
absent from the parish in which it is said, contrary to all truth, in 
the said pretended certificate, that the mandate was executed 
upon him ; and further I allege, that he was continually, during 
the same time, in such a place, distant an hundred miles (or 
some other number of miles) from the said place, in which it is 
pretended the citation was executed." 
Negative III. Thus it IS that a negative joined to an affirmative allega- 
affirmative" tion admits of proof equally with an affirmative ; for when it is 
howproved. once ascertained, that the party supposed to be cited, was present 
in such a place, at such a time, his absence from all other places, 
at that time, follows as a matter of course ^. 
Other ob- IV. The objector may further allege the absence of the man- 
jections. datory at a particular time from the place at which the certificate 
states that he was at that time, executing the citation : or he may 
bring forward other objections disproving the certificate. 



^ No one can now be excommunicated for not obepng a citation. The 
53d George III. ch. 127, § 1, 2, 3. abrogating that punishment, and substi- 
tuting the writ de contumace capiendo, for the writ de excommunicato capiendo. 
—Ed. 

3 He may appear personally and make the same objections. — Oughton. 

> Nihil enim abesse et adesse dicitur uno et eodem instante. — Conset, 2. 
3. 3. § 2. 



CERTIFICATE OF CITATIONS. 103 

V. As, for instance, that the mandatory cited another person, 
and not the individual named in the mandate. In which case the 
allegation, to be complete, should state, in addition, that the man- 
datory executed the mandate in reality once only, and not oftener. 
For it might happen, that the mandatory, though at first he 
cited another person in eiTor, afterwards corrected that mistake 
by citing the proper party. 

VI. Any one of the above-mentioned alledjations, or any other Admission 

n 1 I'll. .1 • -I /• 1 1 of the alle- 

of the same kind, being admitted to proof, and a term probatory gation to 
being allowed, the person suffering under the sentence * must P^°°^- 
declare on his oath, that he will obey the lawful authority ', and ^**^* 
yield to the mandates of the church ; and, at the same time, he 
must deliver the contumacy costs into the hands of the registrar *. 

VII. If such party proves his allegation, not only the con- 
tumacy costs, which had been left with the registrar, must be 
restored to him, but further, his adversary is condemned in the 
expences * occasioned by reason of this objection. 

VIII. If, on the contrary, he (the objector) fails in making Contumacy 
good his proof, not only is he condemned in costs, but also the ^°^^* 
contumacy charges, which had been deposited with the registrar, 

are to be delivered up to the other party, and he (the objector) is 
again pronounced excommunicated, unless he removes the causes * 
for which he had been originally condemned. 



^ Excommunication was the punishment formerly; now the offending 
party is decreed in contempt. See 53d George III. ch. 127. — ^Ed. 

' On this subject, see tit. 60, § 1 . — Oughton. 

» " That is, into the registry. And then the party cited is to be absolved 
from the sentence of excommimication, until the day arrives for proving the 
objection against the certificate of the citation, in consequence of which cer- 
tificate he had been excommunicated." — Ancient MSS. Oughton. 

* " And then the party cited, as far as regards this charge, is to be ab- 
solved absolutely." — Ancient MS. Oughton. 

^ 1 . The following are the various readings in an ancient MS. 

2. *' Unless he makes satisfaction for that, on account of which he had 
been excommunicated. For instance, if he had been excommunicated for 
the non-payment of costs ; or for the principal sum awarded by the sentence 
of the court, he must absolutely produce the costs, or the principal sum, 
and pay them, before he is absolved. 

3. In the same way, if he had been excommunicated for not answering 
the allegations in a libel, he is not to be absolved, before he has given in his 
answer. — Oughton. 

Excommunication is now forbidden, and rendered illegal, in all such cases, 
by the provisions of the 53d George IJI. ch. 127, § 1, 2, 3.— Ed. 
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Absolution IX. But mark : the judge should not absohre the party ob- 
vatior^^^" jecting against a certificate from the sentence arising out of it, 
unless provisionally, i. e. until the day appointed for establishing 
the objection ; (if the excommunication * was for non payment of 
costs, or on account of the principal sums in dispute); and the 
absolution is not complete, till after proof. 

X. It is also worthy of remark, (though the caution is not 
always sufficiently regarded '), that it is the part of wisdom in the 
proctor (in order to avoid needless expehces and protracted litiga- 
tion) to confess at once the allegations of the adversary, as far as 
regards the aforesaid objections, if they are true : or, otherwise, to 
dissent from them, and to make protestation of their nullity, and 
to petition ' that they be rejected *. 



TITLE XLV. ' 

OBJECTIONS AGAINST AN UNJUST SENTENCE ON ACCOUNT 
OF SOME DEFECT IN THE CERTIFICATE OF A CITATION 
BY WAYS AND MEANS. 

I. If any one has been excommunicated *, in consequence of 



* Now the decree de contttmace capiendo, — Ed. 

'^ 1. In an ancient MS. it is written as follows : " Two things are to be 
observed with reference to the petitions here and elsewhere mentioned and 
described. 

*' 2. Either the proctor against whom any allegation and petition are made, 
(as in the present title, that the certificate is false. Sec. and, consequently, 
that the party excommunicated by reason thereof, should be absolved), must 
immediately disavow the allegations of his adversary, and protest against 
them as niQlities, and allege, that they lead to no conclusions in law, nor 
can be legaUy admitted to proof, and he must pray that they be rejected. 

" 3. Or, if the proctor against whom the preceding and similar allegations 
are made, knows them to be true, or believes them to be so, he must imme- 
diately confess them, for the sake of abridging the litigation, and curtailing 
the expence ; or, if he is not sure whether the all^ations are true or not, 
he must make inquiries of his client, and satisfy himself as quickly as possible, 
and act accordingly. 

" 4. Otherwise, on such points as these, which are of little or no import- 
ance with reference to the principal matter in dispute, much time may be 
uselessly consumed, and needless expence incurred." — Oughton. 

* So far forth as they are false. — Ed. 

^ By the 53d George III. ch. 127. no person can be excommunicated 

7 
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t^ production of a certificate, stating, that he had been diligently 
sought at his dwelling-house, in such a parish, and that, inas- 
nvuch as be kept himself concealed S he had been cited by the 
fixing up of the mandate of the judge on the doors of the church V 
such excommunicated person may appear % and allege, '^ that he Valid ob- 
did not dwell himself, nor did any of his family reside in the said J®^^®'*^ , 

' . . against the 

parish for any part of the half year immediately preceding the certificate 
alleged serving of the citation, nor did he hear of the pretended ^^^^^^5 
fixing of the citation, for he was an inhabitant of a different place, in means. 
a different parish for the whole of the above-mentioned time, and 
had his family residing with him there." On proof of this allega- 
tion, the party excommunicated is to be absolved, and, as stated 
above, he will obtain the expences incurred by the process *• 

II. Thus, if, in consequence of the certificate of a primary Appeal 
citation, or of any other original and personal decree, stating, 

^^ that N. was sought at such a house, or in such a parish," (not 
being the house or parish of the party cited) the judge grants a 
citation or decree by ways and means : and the party obtaining 
such decree executes it by a public proclamation (although it be 
in the proper parish church of the party cited), and then, certify- 
ing to the execution of the mandate, causes the party to be excom- 
municated *. This constitutes a just cause of appeal. To the 
author's knowledge, cases of this kind have been entertained by 
the high Court of Delegates ®. 

III. Or the party excommunicated ' in consequence of this Complaint 

of nullity. 



unless after a definitive sentence, or interlocutoiy decree, having the force 
and effect of a definitive sentence, pronounced as a spiritual censure for an 
offence of ecclesiastical cognizance. Consequently, now the practice must 
be altered, and may be stated as follows : ** If any one has been pronounced 
contumacious and in contempt, and thereupon been taken and detained in 
prison by virtue of the writ de contumace capiendo, wherein it was stated, 
that the said party had been sought,'' &c. — Ed. 

' Was absent, or absconded. Conset, 2. 3. 3. § 2. 

> Of the said parish church. Conset, ibid. 

' By himself or his proctor. — Ed. 

* On this point consult tit. 63, § 6. and observations thereupon ; also § 7 
of the same title, and observations. — Oughton. 

* Now, instead of excommunication, the party is liable to be pronounced 
contumacious and in contempt, and to have the same signified to his majesty 
in chancery, and to be thereupon imprisoned by the writ de contumace ca* 
piendo, — Ed. 

« See Conset, 2. 3. 3. § 2.— Ed. 

7 Now it is " pronoimced contumacious and in contempt," &c.— £d. 
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mandate by ways and means, may have his action of complaint 
before the same judge who excommunicated him, in a cause of 
nullity and unjust excommunication, and he will obtain sentence, 
as above '. 

IV. But mark ; this appeal should be interposed, not only on 

account of the said sentence of excommunication, but also on 

account of granting a decree by ways and means, by reason of 

the said false certificate, viz. that the party was sought at his 

house, &c. 

Citation by V. For to decree that a party should be cited by ways and 

mean^a means in consequence of a certificate that he was sought in a 

grievance, place where he never resided, is the same as if a citation by ways 

and means had been decreed without any preceding primary 

citation ; or as if any party (unless a fugitive, or one having no 

fixed habitation,) had been decreed to be cited by a public edict 

by ways and means, the said primary citation being omitted; 

which omission, without doubt, constitutes a grievance. 



TITLE XLVI. 

A PLAINTIFF MAY PROCEED IN A CAUSE, 

NOTWITHSTANDING THE DEFENDANT OBJECTS AGAINST THE CERTIFICATE OF 
A CITATION, THAT HE HAS BEEN UNJUSTLY EXCOMMUNICATED FOR NOT 
APPEARING. 

Plaintiff I. NOTWITHSTANDING that a defendant, who was never in fact 

ceed?ii*a cited to appear in a cause, has been actually excommunicated * 
cause, for not appearing ; such party on presenting himself before the 
J^^^Jj,^^^'_ judge, either personally, or by his proctor*, and stating his ob- 
jects jection to the certificate, in order to obtain absolution * ; cannot 

against cer- 
tificate. 

' On such ground the party aggrieved may not only appeal to another 
juflge, but he may complain to the same judge of nullity of proceedings. 
On proof whereof, he will obtain his costs, as above in § 1, 2. and in the 
next preceding title, § 7. See also part 2, tit. 280. — Oughton. 

^ Now proceed according to the provisions of the 53d George III. ch. 127- 
—Ed. 

® Oughton refers to tit. 44, § 2. 4, 5., and tit. 45, § 1, 2 j but now the 
proceedings depend upon the 53d George III. ch. 127. — Ed. 

* Now it is " from the sentence of contumacy and contempt, and dis- 
charge from custody, inflicted in consequence of the said contumacy and 
contempt." — Ed. 
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have the principal cause delayed ; but, pending the term assigned 
to prove such objection, the proctor of the plaintiff may, if he 
pleases, in the presence of the said defendant's proctor, proceed, 
and give in his Hbel. 

II. The reason is, because restricted proxies S f. e. proxies 
only for a particular purpose, are not allowed, according to the 
ancient practice of the courts, to avoid endless litigation. But 
every proctor who appears, is bound to exhibit a general proxy 
as to all matters which are, or may be, brought into dispute. 
That, thus, proceedings may go on at the same time touching the 
principal matter, and likewise touching the objection against the 
certificate. 

III. But if the party objecting proves his charge, he will be in what 
flowed his costs, (as in the title, ^^ On objections against the f,^^t^e. 
certificate'*) *, otherwise not '. covew 

costs. 
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TITLE XL VII. 

PETITION FOR A DECREE OF CONTEMPT, WHEN THE CITA- 

TION HAS BEEN TORN ; 

OR WHSN THB HANDATOBY HAS BBBN ILL tJSBD BT WORDS OR BLOWS; 
OR WHEN RBPROACHFUL WORDS HAVB BBBN UTTBRBD, TBNDINO TO BRINO 
THB COURT INTO DISRBPUTB. 

L A STATEMENT must be drawn up, and presented to the Schedule of 
court, and read by ^ advocate, as follows, or in some such words ^^"^'"P*' 
as the following : 



1 1. As to special proxies, in particular cases, see tit. 9i> § 2, 3. " Of the 
personal answers to be given in by a dean and chapter/' &c. See also tit. 
92, § 1, 2, 3. " On the mode of answering the positions of a libel by virtue 
of a special proxy, by a syndick/' See further, tit. 93, § 1. 

2. Note also, that, according to the present practice, a mandate, or special 
proxy, is sometimes admitted, for some particular purpose, casually arising 
in the progress of the suit. — Oughton. 

• Sec tit. 44, § 7. and tit. 45, § 1, 2. — Oughton. 
Consult tit. 44, § 8.— Oughton. 

K 
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II. '^ Revered judge, certain citatory processes having some 
time since issued from this court, at the instance of N. against M., 
directing the said M. to answer N. in a suit of defamation (or in 
some other cause) ; which citatory processes were sealed with the 
seal of your court ; and for their due execution were delivered to 
your mandatory, lawfully appointed; and your said mandatory 
executed the said mandate on the said M. ; whereupon the said M. 
violently snatched the mandate out of the hands of the said man- 
datory, in contempt of you, your court, and your jurisdiction ; and 
tore the same. And furthermore, not only did the said M. utter 
reproachful words towards and against the said mandatory (by 
reason of, and at the time of his executing, the aforementioned 
mandate), but also did strike him, and beat him with a stick, (or per- 
petrated some other similar offence, as the circumstance may be.)** 

III. In addition to these facts it must always be stated, '^ that 
this violent conduct was in consequence of the execution of the 
mandate of the judge, and in contempt of the ecclesiastical law, 
and ecclesiastical jurisdiction." Lest perchance it might be said, 
by the other side, that the matter appertained to the cognizance 
of the temporal courts. 

Petition. IV. The prayer of the petition follows, as is set forth in the 
Decree. next titled The judge's decree is also the same as is there 
explained *. 

V. Observe: this contemner is not to be punished by the eccle- 
siastical judge, because he has offended against the peace of our lord 
the king ; but because of his disrespectful and violent behaviour 
towards the judge of the spiritual court, and against his juris-; 
diction. 

VI. Such a delinquent is punishable at the same time by the 
common law judges, on account of his having violated the peace, 
and by the spiritual court, for contempt of the ecclesiastical judge, 
and his spiritual jurisdiction. For, one and the same crime may 
be punished, in different modes or respects, by different courts : 
as in the case of laying violent hands on a clergyman, and in 
various other cases *. 



* Tit. 48, § 3.— Oughton. ^ Tit. 48, §. 4.— Ibid. 

^ Consult 9 Edw. II. ch. 2, 3, 4. 6.— Oughton. 
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TITLE XL VIII. 

THE MODE OF PETITIONING FOR A DECREE OF CONTEMPT, 

IN A MATRIMONIAL CAUSE, WHEN A MARRIAGE HAS BEEN SOLEMNIZED 
PENDING A SUIT, NOTWITHSTANDING THE INHIBITION OF THe JUDGE. 

I. The proctor who is desirous that a citation should be de- Schedule of 
creed in a cause of contempt, must draw up a statement, or ^^^^^^Jv 
schedule, containing, summarily, the facts of the case ; which advocate, 
schedule the advocate in the cause must publicly read in court \ 

to the effect, and in some such words as the following : 

II. " Revered judge, in this cause of N. against M. certain Form of the 
citatory and inhibitory letters issued from this court, at the in- ^*™®- 
stance of N. requiring M. to answer the said N. in a matrimonial 

suit ; and inhibiting the said M., a female, from entering into any 
other contract of marriage, pending the suit; and if she had 
chanced to form any such contract or promise, requiring her to 
abstain from solemnizing the same, in the face of the church, 
under pain of contempt, and the penalties of the law : and such 
inhibitory letters were duly executed on the said M. according to 
the force, form, and effect thereof: notwithstanding which inhi- 
bitory letters, and the due execution thereof, the said M. hath, 
subsequently thereto, in contempt of the law, and your jurisdic- 
tion, contracted a certain supposititious marriage with one O. and 
hath caused the same to be solemnized, or rather hath caused 
the profanation thereof, in the face of the church." 

III. " Wherefore, my prayer is, that the said female be cited Petition, 
to appear before you on some fit day, to be determined upon at 

your pleasure, to answer personally to certain articles touching 
her contempt against you, our revered judge, and the jurisdiction 
of this court." 

IV. Then the judge says, " We decree that she be summoned Decree. 
to appear personally, as required, on such a day." 



* '*In court," the Latin words are ** in judicio j'* — now, judicium, in its 
legal acceptation, for the most part, signifies, either a suit or trial at law, 
(judicium est legitima sive ordinata rei inter actorem et reum controversse 
apud competentem judicem disceptatio, sive cognitio et decisio,) or a verdict 
in law. Nor does Dr. Morell's Ainsworth extend its signification further. 
But the Compendium of the Glossarium Manuale of Du Cange, &c. gives 
the sense ** tribunal, locus ubi judices sedent et judicant," which appears to 
be the sense required in this passage. — ^Ed. 

k2 
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TITLE XLIX. 

THE MODE OF ALLEGING CX3NTEMPT AGAINST COMMIS. 

SIGNERS, 

FOa NOT 1VIAN8MITTING PROCESSES RELATIVE TO THE EXAMINATION OF 

WITNESSES. 



For neglect I, ALTHOUGH in every commission for the examination of wit- 
nesses who are ill, or who live at a distance, a fixed day is assigned 



sioners. 



Commis- 
sion duly 
extracted. 



to the commissioners for making their return, (as is explained in 
the title, ** On the petition ^ for, and grant of, a commission,** &C.) 
nevertheless, if the commissioners neglect to transmit the required 
processes by the day assigned for that purpose, they cannot be, 
or rather, it is not usual that they should be, excommunicated. 
Proctor's II. In such cases of the non-transmission of processes on the 
egaticn. ^^ assigned for their return, the proctor obtaining the commis- 
sion, lest perchance his term probatory • may expire, before the 
report comes to hand, should state as follows : 

III. '^ I allege, that my client, in due time, and fit place, 
extracted a commission for the purpose of examining witnesses, 
&c. ; and that such commission was duly presented to the com- 
missioners therein named, and was by them received, and, accord- 
ing to the tenor thereof, executed ; but that the said commission- 
ers have not, more particularly that N., the notary, assumed by 
them in that matter, has not, taken care to make a return of their 
proceedings, though they have been duly required to do so. To 
the truth, of these av^ments, I offer myself ready and prepared 
to testify my belief on oath." 

IV. Full a.nd exact proof of this allegation is not necessary ; 
for the custom of the ecclesiastical courts is, to make the required 
decree, relying altogether on the oath of the proctor (if only it 
appears, firom the testimony of the registrar, that the commission 
was duly extracted) ; and the declaration on oath by the proctor, 
speaks not to the truth, but to his belief in the truth of the facts, 
from information which he has every reason to credit. 

Extension V. To the abovc allegation the proctor must make the follow- 

of term 

probatory. 



Proctor*g 
oath. 

Full proof 
not re- 
quired. 



1 See tit. cxi. § 3.-- Oughton. 

' In certain MSS. it is added, *• Although contempt has been prayed 
against commissioners, nevertheless, the cause must be proceeded with, if 
the term probatory has lapsed."— Oughton. 
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ing additions : ^^ Wherefore I petition that the commissioners be 
decreed to be called to answer in a cause of contempt, (or to 
articles touching their contempt), and that the term probatory be 
enlarged to some suitable day.'* 

VI. It is usual for the judge to accede to such a petition, (pro* 
vided the proctor makes oath to his belief of the truth of the 
allegation, according to the information he has received) ; there- 
upon appointing a competent term both for the appearance of the 
commissioners, and for the prorogation of the term probatory, 
unless the adverse proctor controverts the above positions, and 
ikUeges, and takes upon himself the burih^i of proving the con- 
trary; namely, that the commission was not delivered to the 
commissioners. If, however, he fails in such proof, not only the 
previous petition of the adverse party, as to the contempt, is 
complied with by the judge ; but also he is condemned in the 
expenses of the retarded process ^ 

VIL The commissioners, therefore, to avoid such unpleasant 
consequences, should be careful to signify to the judge, who 
granted the commission, by their letters missive, the causes which 
prevented the transmission of their report, on the day assigned 
for its return. 



TITLE L. 



THE MODE OF PROCEEDING IN A CAUSE OF CONTEMPT, 
AND THE WORDING OF THE PREAMBLE OF THE ARTICLES 
RELATING THERETO. 

I. Against the day of the return of the citation *, the proctor Articles. 
who promotes this business of contempt, must take care that 



1 Here must be added, as in the MSS. ^' If the proof is substantiated, costs 
win be allowed, and the adverse petition must be refused, as far as regards 
the premises." — Oughton. 

* 1. The various readings in an ancient MS., as to this section, are as 
imder : 

2. " Respecting the certificate, or return of the citatory decree, in a cause 
of contempt, and the assignation of a necessary promoter of the office of the 
judge; it is here to be noticed, that the execution of a citatory mandate 
should be certified either personally by the mandatory, or by his authenticated 
certificate, as in other cases. 

3. But, in the first place, if the judge intends to proceed by his mere 
ofiice, he should appoint one of the proctors of his court, as the necessary 



u« 



Preamble 
of articles. 
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articles contsdning the causes of contempt are ready drawn up in 
the name of the judge, by way of objection, thus : 

II. " In the name of God, Amen ; We, N., official, &c. (reciting 
the name and titles of the judge administering the interrogatories) 
object, administer, and article, against you in writing, by virtue of 
our mere office, (or at the promotion of O., if the judge is 
unwilling to proceed by right of his mere office) certain articles, 
charges, or interrogatories, all and singular concerning your con- 
tempt of tXBf and our ecclesiastical jurisdiction. To each and 
every one of which we require and charge you to give a full, 
clear, and faithful answer, on your oath." 



TITLE LI. 



THE EXHIBITION OF ARTICLES IN A CAUSE OF CONTEMPT, 
AND THE PRODUCTION OF THE ACCUSED PARTY 
THEREUPON. 



Proctor I. If the judge intends to proceed by virtue of his mere office, 

the juXe's ^^ ™^^* appoint some proctor of his court, as the necessary pro- 
office, moter of his office, who shall say ^ : 

Articles. II. " I take upon myself the task of promoting the office of 

the judge; and give in articles ' ; and petition, that the proceed- 
ings may be summary ^ and simple.'* 
Decree. III. Then the judge makes answer, " We so decree." 



promoter of his office ; and he must take care that articles are drawn up 
against the offending party, containing the facts (t. e. the contempt) which 
he purposes to object against such party. The exordium of which articles 
should be according to the tenor of these words, ** In the name of God, 
Amen," &c. (proceeding as above, in § 2.) — Oughton. 

' 1. This section is read diiSerently in an ancient MS. as thus : 

2. " If the judge proceeds, as above, by virtue of his mere office, and 
assigns some proctor of his court as the necessary promoter of his office, 
and the adverse party, being cited, appears, then let the proctor say," &c. — 
Oughton. 

' In an ancient MS. it is, " And, as such promoter, give in articles." — 
Oughton. 

^ There is this addition in an ancient MS. : " Such causes of contempt 
are summary, according to the constitution of the court : at all events, it is 
usual to proceed in them summarily : but, understand, this supposes the 
proceeding to originate in the mere office of the judge." — Oughton. 
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Whereupon the principal party is produced, if he be in court, to Production 
answer to the articles. of principal 

party. 

IV. But if the office of the judge is promoted by a voluntary voluntary 
promoter, he, or his proctor (exhibiting first his proxy for the promoter. 
said voluntary promoter) shall say, ^^ I give in articles, and upon 

these articles I produce the principal party now in court." 
The judge then administers an oath to such party, to answer the Oath, 
articles faithfully, against the next court day, and admonishes him Monition. 
to appear personally on that day to confess to his answers ^ ; which 
confession or recognition should be in the presence of the proctor Recogni- 
of the party promoting the office of the judge. ^°^ 

V. Remark : In these matters of contempt, whether the judge 
proceeds by his mere office, or by his office promoted, it is not 
allowable for any proctor to appear for the party in contempt, nor 
for any advocate to plead in his behalf, till after such party has 
given in his answers ; nor then, unless the judge's permission has 
been previously applied for, and obtained. Nor will such party 
be allowed a copy of the articles, before he has undergone his 
examination upon them. 

VI. But here it must be noticed, that, notwithstanding it is 
said above ^, that if the voluntary promoter is not present to give 
in the articles, his proctor, first exhibiting his proxy for such 
promoter, shall give in the same for him ; yet there are doubts, 
whether, in this case of a voluntary promoter, in like manner as 
in a cause of correction, originally promoted at the instance of a 
party, such voluntary promoter can appoint a proctor, before 
contestation of suit. 

VII. This voluntary promoter has, indeed, reason sufficient to 
justify his promoting, and in this case imploring, the office of the 
judge, that the offence may be corrected ; for such correction is a 
matter of public interest. But the question is, whether such 
voluntary promoter can appoint a proctor to the suit, before con- 
testation ; and whether the acts and proceedings of the proctor, 
under such circumstances, are valid ? 

VIII. The author believes that they are not valid ; and to this Ancient 

practice. 



1 An ancient MS. has these further remarks : " The accused party should^ 
dissent from the whole proceeding, and protest against it as a nullity, and 
against answering any position which by law he is not bound to answer; 
and if he has made any such answer, he should pray that it be considered 
mill^ and as if never made.'' — Oughton. 

' See sect. 4, of this article.— Oughton. 
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conclusion he is led^ in consequence of haying, about five years 
since, at the instance of a party, and acting under the erroneous 
impressions then prevalent, given in articles, as proctor, in the 
name of a voluntary promoter of the judge's office, when suit 
was contested by the adverse proctor, on his (the author's) peti- 
tion ^ But, afterwards feeling doubts as to the correctness of 
the course he was pursuing, i. e. as to whether the acts done by 
him as proctor of the promoter, were valid ? 

IX. He consulted two advocates, who were engaged in the 
cause (one of whom the author considered of the highest eminence 
and superior excellence) as to the point. They, in the first in- 
stance, entertaining doubts ', deliberated for some time, and then 
returned for answer, that all the proceedings had and done in the 
name of the proctor, before contestation of suit, were null ^ 

X. In obedience to this decision, the author withdrew all the 
proceedings which had taken place in his name, as proctor for 
the promoter, and prayed that they might be so reputed to be 
withdrawn, and offered himself ready to pay all costs due, and to 
be taxed by the judge, by reason of the nullity, and unjust vex- 
ation. This subduction the adverse party accepted, and obtained 
the condemnation of the author's party in costs. The judge 
taxed the same at forty shillings ; which sum was forthwith paid* 
And then the voluntary promoter personally appearing in court, 
gave in the same articles himself, which had previously beeii deli- 
vered in by his proctor, in the presence of the adverse proctor, 
and required an answer thereto. Suit being forthwith contested^ 
the promoter appointed the author as his proctor, and the defend- 
ant was enjoined to answer. Ultimately sentence was obtained 
for the promoter, with costs, and public penance was enjoined to 
the other party. On such a question as this, whenever it arises, 
consult experienced advocates. 

' In an ancient MS. the following words are subjoined : "And from the 
author's certain knowledge, for the last forty years, it has been the constant 
practice for the proctor, on exhibiting his proxy for the promoter, thereupon 
to obtain contestation of suit, as in other causes of instance/' — Oughton. 

' These words are added here from an ancient MS. : " For this question 
had never been brought into controversy, during the preceding forty years." 
— Oughton. 

' Nonne eadem esse videtur analogia inter procuratorem ad litem, et pro- 
motorem officii ? Si ita sit, certe procurator a promotore litis non xnagis 
qu^m a procuratore ad lites ante contestationem litis constituitur. Aldatus 
in Prax. fol. 53. sect. Quando contra procuratorem opponatur ratione con- 
stituentis vers, septimo. — Conset, $. 2. 1. 4^ 
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TITLE LIL 

THE PETITION OF THE PROMOTER OF THE JUDGE'S OFFICE, 

AND THB MANNER OF PBOCSEOINC^ IN A CAUSE OF CONTEMPT, AFTER THE 
ANSWERS HAVE BEEN GIVEN IN; IF IN THOSE ANSWERS THB DEFENDANT 
CONFESSES THE ARTICLES. 

I. If the defendant confesses the contempt charged against Answers of 
him, then the proctor of the promoter of the judge's office, (after p^!*^*^ 
recognition of the answers by the defendant ^) has, in the first 

place, to express his acceptance of such answers, as far as they 
make for his party, and for the jurisdiction of the judge, and 
should then say, 

II. " I allege that the charge or complaint of the judge, and Allegation. 
of me, the promoter of his office, (which charge or complaint is 
explained in the articles of contempt,) is sufficiently established 

by the answers of the adverse party. Whereupon, referring my- 
self to the articles, to the answers, and to the ecclesiastical law, I Petition. 
petition that the defendant be pronounced in contempt, and that 
penance be enjoined him% and that he be condemned in the 
costs of the suit, and that law and justice be forthwith admin* 
istered and done." 

III. To this petition the defendant should object, and deny Reply. 
the allegation of the promoter. 

IV. Then the judge assigns the next court day for giving his Judge*8 ad- 
judgment (or, for delivering his final decree) upon the petition. "fi^**io°- 
Unless he chooses to avail himself of the power he possesses of 
pronouncing the defendant in contempt, and enjoining him to do Contempt. 
penance, and condemning him in costs, on the same day in which ^os^^* 
he acknowledges his answers : provided such answers sufficiently 
confirm the charge, and provided the promoter of the judge's 

office makes a petition to the above effect. 

V. The reason is, that such causes ' are summary, by the con- Summary 
stitution of the courts, and ancient decrees * : or, at all events, it **"**• 



> Here the MSS. add : ** This recognition is wont to be in courts or, at 
least, if not in court, in the presence of the proctor of the promoter/'— 
OughUm, 

' The punishment for contempt is the imposition of penance. — Oughton. 

^ See tit. 51, § 2, and observations thereupon in note (3). — Oughton. 

« See the statutes of the Court of Arches, A.D. 1295. Archbishop Win* 
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Confession, is usual to proceed in them in a summary manner. And rarely. 
Exception or never, is a defence admitted, which goes to invalidate a con- 
^ggg^^ ^*^" fession, or the proofs of the judge's jurisdiction; although the 

party who made the confession wishes to qualify or extenuate it ; 

or wishes to except against the witnesses examined in behalf of 

the judge's office ; in order that the sentence of penance may be 

thereby mitigated. 



TITLE LIIL 

THE PETITION OF THE PROCTOR PROMOTING THE OFFICE 

OF THE JUDGE, 

AND THE MANNER OF PROCEEDTNG IN A CAUSE OF CONTEMPT, WHEN THE 
DEFENDANT DENIES THE ARTICLES. THE SENTENCE OF THE JUDGE, ON 
PROOF OF THE CONTEMPT. 



Negative 
answer. 

Term to 
disprove. 



Proceed- 
ings sum- 
mary. 

Oath of 
mandatory. 



What is a 
term to 
hear dis- 
cussions. 



I. If the defendant denies the articles of contempt, the proctor 
employed to promote the judge's office, (whether the promotion 
be voluntary or necessary) should pray a term to be assigned 
him to confute the said defendant ; which is the same as a term 
probatory. And, on proof being exhibited, proceedings are in all 
respects the same as in a summary cause. 

II. Note: these summary causes* are called favoured causes ; 
and the same direct and plenary proof is not required in them as 
in other cases. 

III. Sometimes the sole testimony of the mandatory upon 
oath is held sufficient ; provided, at least, he is a public man- 
datory, of good repute and honesty: more especially if his 
testimony is strengthened by other confirmatory presumptions. 

IV. On proof of the contempt, the promovent proctor should 
pray a term to be assigned him to hear discussions or the final 
decree *. 



chelsey, §29. on the mode of proceeding in causes of contempt, as well against 
sufiragan bishops, as others. See also the statutes of the same courts 
A.D. 1342, Archbishop Stratford, § 56. concerning contemners of the arch- 
bishop's court of Canterbury. — Oughton. 

1 See tit. 62, § 5. — Oughton. 

3 The meaning of which appears to be, that in a business of contempt, the 
first assignation to hear discussions in the cause, is the same as the assignation 
to hear sentence (ex primd) on the first assignment in other summary causes ; 



ABSENCE. 117 

V. Theh the judge, (conclusion being come to as in other Conclusion, 
summary causes *,) pronounces sentence against the party guilty Sentence. 
of contempt, to the effect specified in the title immediately pre- 
ceding this '; or he pronounces judgment as above', by his inter- 
locutory decree *. 
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TITLE LIV. 

WHEN A PERSON IS SAID TO BE ABSENT : AND HOW 
MANY KINDS OF ABSENCE THERE ARE *. 



I. A PERSON is said to be absent or present, according to the Who are 

said to I 
absent. 



common way of speech, who is absent from the usual place of his ^^^^ *° ^ 



dwelling: and sometimes he is said to be absent, though he has a 
dwelling in the place : for, according to Castrensis % absence is 
sometimes said to be in respect of a man's person, and sometimes 
in respect of his dwelling. Thus persons are said to be absent 
from a corporation, who are in the city or corporation, and who 
do not live in the place, when they ought to give their attendance 
and service \ And he is said to be absent, who is in another 



and that afterwards another, or second, assignation to hear discussions in 
the cause, or the final decree, is the same with an assignation to hear sen- 
tence fea? sectmdd), on the second assignment, and to ii^orm. In confirma- 
tion of this view of the author's meaning, see the observations in the next 
succeeding note, which have been extracted from ancient MSS. — Oughton. 

* 1. Here it is added, in some MSS., " two assignations to hear discus- 
sions bring on the conclusion." 

2. In the same way as in other summary causes, two assignations to hear 
sentence, (as in tit. 148, *' Of the conclusion in a summary cause," § 3, 4. and 
in tit. 144, § 2.) are said to bring on the conclusion. — Oughton. 

' t. e, the judge delivers sentence hj pronouncing the defendant, in con- 
tempt, enjoining hini to do penance, and condemning him in co8ts> as in 
tit 52, § 4. — Oughton. 

* ». c. as in tit. 52, § 4, at the conclusion. — Oughton. 

* Concerning this interlocutory decree, see tit. 151. — Oughton. 

* This title is taken from AyliiFe's Parergon. — Ed. 
« Castrensis, Cons. 94, lib. i. — Ayliflfe. 

^ Code 10, 63. 6.— Ayliffe. 
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territory or jurisdiction, according to Bartolus^ and Baldus^ 
And so likewise is that person said to be absent, who is absent 
with his family, though he does sometimes in his own person 
return to the city ; because as he is not said to be resident in a 
place, who comes thither, with a purpose of retiring immediately 
from thence ; so also he is said to be absent, who is absent in such 
a case with his family '. But a person who has left his family 
and children in the city or any other place, is not said to be 
absent from thence, in respect of his dwelling. As a person is 
said to be absent from court, when he has been cited thereunto ; 
so a person may be said to be absent, who is in a place, but 
cannot easily be convened. A person who is out of the kingdom, 
or not in his own proper diocese or province, is said to be absent : 
and so likewise is a person who cannot be found in his own house 
upon a summons : for he who absconds and conceals himself from 
the beadle or apparitor, so that he cannot be summoned, may be 
said to be absent, though present in some respects. 
Different II. Now absence is of a fourfold kind or species. The first is 
^ehce c^U^d 8. necessary absence, as in banished persons ; and this is 
entirely necessary. A second kind of absence is said to be neces* 
sary and voluntary; as upon account of the state or common- 
wealth *; or in the service of the church, and the like, according 
to the canon law. A third kind is what civilians call a probable 
absence, as that of students on the score of study. And the fourth 
is an absence entirely voluntary ; as on the account of buying and 
selling, trade, merchandise, and the like \ Some add a fifth kind 
of absence, which is committed ^' cum doh et culpa,'' by a man's 
non-appearance on a citation, as in a contumacious person^ who^ 
in hatred of his contumacy, is by the law in some respects reputed 
as a person present ^ 

A necessary absence is always prejudicial to banished or out- 
lawed persons, and never helps them ; because a banished person, 
who is absent out of necessity, according to Romanus ^ and others^ 
retains all things onerous to himself, as a punishment for his 
crime : and therefore in matters of damage, he is accounted as a 



' Bartolus. In Digests, lib. iii, ff. 1. 45. 2. — Ayliffe, 

' Baldus. In Code, lib. xxxiii. 46. i. — ^Aylifie. 

3 Aug. Cons. 270.— Ayliffe. 

* Digest. 4. 6. 35.— Ayliffe. 

* Felin. in ch. 10. X. 1. 29.— Ayliffe. 

* Gloss, in lib. xiii. ch. 3. 1. — ^Ayliffe. 

^ Romanus. Cons. 74. n. 3. 5. — ^Ayliffe. 
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person present to discbarge and pay incumbrances and other 
duties^; but in other matters of damage, he is deemed as a 
pilgrim, and an absent person, according to Alexander \ in hatred 
and detestation of him. 

Necessary and voluntary absence, which is said to be on affairs 
of state, ought not to prejudice the absent person, or any other by 
his means, but in all favourable cases he ought to be reckoned bs 
a person present. According to the canon law, he is said to be 
absent on a necessary account, t. e. absent on the score of religion, 
or, as Castrensis words it ', in favour of religion. 

Absence entirely voluntary is sometimes prejudicial, and in- 
duces a punishment : for thus a scholar who is absent from the 
University for five years together, is struck or rased out of the 
matriculation book ; and upon his coming de novo to the Univer- 
sity, ought to be again matriculated * : but this is not practised 
with us here in England. A person who goes out of his own 
country in order to travel abroad after he has contracted a 
dwelling, or gained a settlement in such a place, is presumed to 
have left his dwelling place or settlement in his own country, 
(according to the civil law *), if, on his departure from thence, he 
is absent for five years together : and so he is said to have left 
such place of settlement in a foreign country upon his return 
home again. Sometimes absence is an excuse to a person in such 
a manner, that a person voluntarily absent, is said to have a just 
plea of ignorance. And, therefore, in matters of damage, he is 
excused, according to Oldradus ^. 

III. According to the canon law absent persons ought to be Absent 
summoned in four particular cases, viz. ; first, in elections ; Persons 
secondly, in collating to prebends, and the like, when such collation 
belongs to the chapter ; thirdly, in the admission of canons ; and 
fourthly, in all cessations from divine service. But in the three 
first cases, that is not null and void which is done without citing 
these persons ; but it may be appealed, and an action Hkewise 
lies for the contempt. But in the fourth case, when a law or 
canon is made against such persons as refrain or keep from 
divine service, all persons ought to be cited ; otherwise, according 



» Bald. Cons. 54, lib. v.— Ayliffe. 

* Alexander. Cons. 75. n. 10, lib. i.— Ayliffe. 
> Castrensis. In lib. viii. D. 3. 3. — Ayliffe. 

* Alex. Cons. 54. n. 5. lib. iv. — ^Ayliffe. 

* Alex. Cons. ibid. — ^Ayliffe. 

* Oldradus. Cons. 312. n. 7.— Ayliffe. 
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to Oldradus^, such absence makes it a nullity. For in those 
things which are done out of necessity, as elections, and the like, 
a nullity does not arise through want of citing the absent persons, 
because they may appeal and prosecute the contempt. But in 
such matters as are done out of will and choice, and wherein an 
action lies for those things which concern every one, a nullity 
arises from not citing the absent persons ^, as aforesaid, because 
absent persons are not of necessity to be summoned but in the 
foregoing cases ; and especially, if two parts in three of the 
canons or chapter are present : but if these two parts in three of 
the canons or chapter are not present, then, according to Cal- 
derinus ', the absent persons ought to be cited. 
Absence IV. Absence is always presumed to be malicious and blamable 

and™mahci- when a man, who is obliged to perform or do a thing, does absent 
ous- himself thereupon. Thus, when a person is obliged to pay a 

legacy or debt in some certain place and time, if he then absents 
himself, he seems to be maliciously or fraudulently absent, because 
he is obliged to be present to pay the said legacy or debt ; and, 
according to the civil law, such a person absent may be proceeded 
against even to a sequestration. A clergyman is obliged to 
reside at his church, and a husband to live with his wife : and, 
therefore, if either of these persons absent themselves, their 
absence is presumed to be blamable and malicious ; and if they 
are absent without a just cause, they may be proceeded against 
by a citation made ad domum. But this ought to be only in a 
particular case, as when a wife impleads or sues her husband 
upon the account of his absence, or to render her due benevo- 
lence, or the church impleads a non-resident clerk. But it is 
otherwise if another person will bring either a real or personal 
action against them, or will proceed against them by way of 
accusation or inquisition : for then a citation made " ad domum^ 
is not sufficient in a process, where the party may be greatly pre- 
judiced thereby, if it does not otherwise appear that his absence 
was either blamable or malicious. Absence is also said to be 
blamable and malicious, when a man goes away and leaves his 
jurisdiction on the receipt of a citation, with a purpose of avoiding 
justice, and such a person shall be punished for his contumacy : 
and in some cases, according to the canon law, it may be pro- 



1 Oldradus. Cons. 259. n. 8. — ^Ayliffe. 

» D. Cons. n. 9-— Ayliffe. 

^ Calderinus. Cons. 3. an duse partes. — ^Ayliffe. 
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eeeded even fo a definitive sentence. For though an absent 
person cannot be punished according to the civil law, unless he 
evidently flies from justice ; yet it is otherwise by the canon law ; 
because, according to Oldradus ^, it is well enough if there be a 
sufficient " liquef* of the cause, and suit has been contested 
thereupon. For a bishop may, in order to extirpate vice out of 
his diocese, and when the process is " depenculo aninuBy' proceed 
against an absent person according to that law. And so he may 
do in every case relating to benefices, and in a cause which is 
summary of its own nature, wherein contestation of suit is not 
necessary* 
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TITLE LV. 

THE EXHIBITION OF A CITATION BEFORE THE JUDGE, 

AND THE MODS OF PETITION ING, THAT A PARTY NOT APPEARING MAY BE 
PRONOUNCED CONTUMACIOUS ^^ AND, IN PAIN THEREOF, BE EXCOMMUNI- 
CATED ^ 

I. In the first place, the proctor of the plaintiff (on the day of Defendant 
the return of the mandate, for the appearance of the adverse ^^^^^' 
party*), must either procure the plaintiff himself to be present in 
court to constitute him as his proctor ; or he must exhibit a proxy 



* Oldradus. Cons. 65. — Ayliffe. 

' What contumacy is, who may be said to be contumacious, and in how 
many ways it is committed ; the mode of proceeding against a contumacious 
person ; the punishment of contumacy ; and the order of their infliction ; 
are more fully explained by Alciatus, in Praz. fol. 86 — 100. Hostiensis, tit. 
Si quis jus die. in sum. n. i. de contum. Ummius Disput. 6. u. 3. Ord. 
Cameral. p. 3. tit. 14. Jacob. Blum. proc. Cam. tit. 66. Jacob. Ayrer. pro- 
cessus, p. i. ch. 4. Obs. 3. n. 6. Contumacia est erga judicem commissa 
inobedientia. — Conset, 6. 2. 1. § 1. 

' According to the laws now in force, the party not appearing has his 
contumacy certified to his majesty in chancery. — Ed. 

* Or "on the day appointed for the appearance of the defendant ;" or, 
" on which the defendant was sunmioned to appear,'' because, if he appears, 
there can be no reason for accusing his contumacy, as in § 2. — Oughton. 

7 
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drawn up in writing, and authentically sealed, (as is explained in 
the article % " on what is a proxy in a suit ; and on the appoint- 
ment of a proctor, either by an act of court in presence of the 
judge, or extra-judicially before a notary public/*) sajring as 
follows : 
Exhibition H. << I exhibit by proxy for M., the plaintiff in this suit, under 
o proxy. ^^ appointment by act of court, (if such be the case) or by letter 
(when the proxy is obtained in that manner), and make myself 
Citation. ^ party for him, and I exhibit the original mandate ', with a 
Certificate. Certificate* at the back of it. (Or otherwise, when the man- 
datory is present in court, he certifies to the execution on his 
Contu. oath). And I accuse the contumacy * of N., who was duly 
""^y* cited to appear before you (the judge) on this day, and at 
this place, to answer M., the plaintiff in the cause, (here the 
particulars of the case must be specified), according to justice, 
and being duly called by the crier of the court, hath failed to 
Petition, appear. Wherefore, I pray ' that he be reputed contamacioiis% 



* See tit. 12, and obaenrations, ibid. § 4, note (1).— Oughton. 

* f . e. the primary or original citation.-Oaghton. 

* Stating the day and the place of the execution of the mandate. Re- 
specting the certificate of the execution of a primary citation, and of a citation 
by ways and means, see tit. 42, and observations tliereupon. — Ooghton. 

* The party not appearing is not considered contumacious, unless the 
adverse party expressly accuses his contumacy ; neither are proceedings of 
any avail against him, until the judge has decreed him to be contumacious. 
—Oughton. 

' Now the prayer is, that the party may be pronounced contumacious and 
in contempt, and in pain thereof, that his contumacy may be certified to 
his majesty in chancery. — Ed. 

1. He who, when cited, does not appear ; or, when admonished by the 
judge, does not obey ; nor can excuse himself by alleging any reasonable 
hindrance ; he is called contumacious. 

2. However, a charge of contumacy may be successfully rebutted even 
by a semi-ccHnplete proof of reasonable hindrance, as, for instance, by an. 
oath. 

3. An impediment, or hindrance, is, when a party is prevented obeying 
the citation, not willingly, but of necessity : or when the impediment has 
not arisen from any fault of the party. 

4. He is said to be really contumacious, who, when personally dted, says, 
that he will not come; and does not come. Also he, who, when dted, 
or admonished, does not come, after every just cause of hit absence has 
ceased. 

5. Contumacy is presumed, when the defendant does not appear. It is 
manifest, when the defendant refuses to appear. 

6. He also is reputed contumacious, who first appears, and then absents 
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and in jMun of such hisf contumacy may be excommuni- 



cated'. 



EXCOMMUNICATION. 



TITLE LVI. 

WHAT EXCOMMUNICATION IS, AND THE SEVERAL KINDS 

OF IT'. 

I. Excommunication in general is a power or authority in- Ezcommu- 
fested in the church*, which secludes those on whom it ig*"^*'*°"- 
inflicted from having or maintaining any communion or society 

with those who are members of the church. And this is two- 
fold. 

II. The one is the major or greater excommunication, which 



himself without permission ; and the contumacy of the plaintiff is greater 
than that of the defendant. 

7. But the absent party is not reputed contumacious on any other plea, 
or for DOUr^tendance on any other charge, than the one for which he was 
expressly cited to appear. 

8. If neither of the Utigant parties appear, and each accuses the other of 
ooQtiunacy, the two charges destroy one another. 

9. If a cited party is contumacious, and the judge waves his attendance 
till another court day, he is not to be cited afresh. 

10. A' judge may continue to act, as far as regards contiunacy, in one 
suit, and renounce his jurisdiction in another suit, pending between the same 
parties. — Oughton. 

' 1. As the contumacy increases, the punishment also should increase. 
However, for the first act of contumacy (according to the constitution of the 
court) a party may be excommunicated (now it is, have such contumacy 
certified to his majesty in chancery. — Ed.) ; because contumacy of every 
kind deserves such punishment. 

2. But sometimes it seems good to the judge, on the day of the return of 
a citation, merely to pronounce the party not appearing contumacious, with- 
holding his punishment as an act of grace, and continuing the certificate of 
the citation to the next court day. — Oughton. 

' This title is copied from Conset, 2. 3. 1. — Ed. 

' Vide Manual, juris de verb. sign, a Sebast. Aimers, verb, excommunica- 
tio.-^onset. 

L 
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separates those on whom it is inflicted, not only from the mystical 
body of the church, and from spiritual communion or receiving 
the sacraments, as well actively as passively, {i. e. that they may 
neither receive them themselves, nor administer them to others), 
but also from the society of the faithful, as well in human as 
divine affairs ^ 

III. The other sort of excommunication is called the minor or 
lesser excommunication, being that which separates only from 
the passive communion of the sacraments, («. e. the receiving of 
them), but does not forbid the administering of them. 

IV. Both these are inflicted either by the law, or some canon, 
or some general or particular synod, which is perpetual. And 
they who commit those crimes, for which this penalty is so 
inflicted % are said to be excommunicated ipso facto '. Or, 
it may be, excommunication is inflicted by the sentence of a 
judge, when, and as he sees occasion to punish the contemners of 
ecclesiastical jurisdiction. 



^ If a person is excommunicated generally, as if the judge says, I excom- 
municate such a person ; this shall be understood of the greater excommu- 
nication. Lindwood, lib. i. tit. 18, verb. Excommun. Bum, vol. ii. p. 242. 
—Ed. 

' See Lindwood, De Sentent. Excom. ch. Prcecip. Gloss. Candelis accen- 
sis. — Conset. 

* A defendant cannot plead excommunication, tp«o facto, against a plain- 
tiff, without showing either a sentence of excommunication by the ordinary, 
or a conviction at law. Thus where the canonists speak of an excommuni- 
cation, ipso facto, they are unanimous that a declaratory sentence is neces- 
sary. Gibson, p. 1046 and 1049. Bum, voL i. p. 391. vol. ii. p. 243. — Ed. 
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TITLE LVII. 

THE FORM OF THE PETITION OF EXCOMMUNICA- 
TION AGAINST A CONTUMACIOUS PERSON : 

AND THE MANNER OF PASSING THE SENTENCE OF EXCOMMUNICA- 
TION AGAINST HIM. 



T%e 53d George III, cluip. 127^ hu altered and annuUed the sentence 
of excommtmication treated of in this, and the following titles on ex- 
commanication. 



Fonn of 
exMbiting 
the sche- 
dule. 



I. After the charge of 
contumacy ^ has been pre- 
ferred against a party duly 
cited, and called by the 
crier of the court, but not 
appearing: and, after the 
prayer (as in the preced- 
ing Title, No. 55.)> that 
such party be pronounced 
contumacious, and in pain 
thereofbe excommunicated : 
the proctor of the plaintiff 
hands over to the judge a 






schedule of excommunica- 
tion duly committed to 
writing. Whereupon the 
judge directs the defendant 
to be called three times by 
the crier of the court*. 
After which, if the defend- 
ant still does not appear, 
the judge says, " We pro- 
nounce N. contumacious, 
and, in pain of his contu- 
macy, we decree him to be 
excommunicated *.** 



1 The punishment of contumacy is (was formerly. — Ed.) excom- 
mimication, or suspension. On this point, see more in the obser- 
vations, part 2. of this work, tit. 137^ under the letter (a). — 
Oughton. 

3 i. e, by the apparitor, or beadle. For the officer who, in other 
courts, is called the apparitor, in the Court of Arches is termed 
beadle. — Oughton . 

^ As for those who are liable to this sort of penalty, they are not 
only such as have been before hinted at, viz. such as despise and 
contemn the ecclesiastical jurisdiction in not appearing, whether 
witnesses or others, but likewise all those who are said to incur the 
penalty, ipso facto. In those cases enumerated by Dr. Lindwood, 
De Sent. Excommunicationis C. Ult. Gloss., upon the words, 
Candelis accensis, and, in especial manner, all those who are con- 
versant, or hold any communion with an excommunicate person. 
Lindwood, de Immun. Eccles. c. Seculi princip. sect. Ac quandoq. 
verb. Maculam. — Gonset, 2. 3. 1. § 2. 

l2 



ISB 



EXCOMMUNICATION. 



Sentence 1 1 . Then the j udge reads 
' the forementioned schedule 

of excommunication, or, if 
he be not in holy orders, 
he delivers it to a minister 
of the church to read it, 
specially appointed for that 
purpose by the archbishop. 
To which end such clergy- 
man has a seat allotted to 
him on the bench with the 
judge. 
Absolution. III. Mark, however, if 
the defendant afterwards 
appears on the same day 
^ by himself or by his proc- 
tor *, he must be absolved 
from the said excommuni- 
cation without the payment 
of contumacy costs (only 
he must pay sixpence for 
theact.andforthVreading 
of the schedule of excom- 
teunication), because, ac- 
cording to the received 



practice, he may demand 
the whole day for his ap- 
pearance. 

IV. The denunciatory Denunci- 
letters ' of excommunica-*^*®"* 
tion' are not wont to be 
extracted, nor ratified by 

the seal of the judge, or at 
least not delivered to the 
party, on the same day in 
which the sentence of ex- 
communication has been 
passed. 

V. According to the cus-Rule of 

A court. 

torn of our courts an ap- 
pearance is said to be legal, 
if the proctor of the defend- 
ant during any part of the 
day in which the said de- 
fendant should appear, de- 
livers in to the registrar 
an authentic proxy from 
him, the said excommuni- 
cated defendant. 



1 If he appears, and constitutes his proctor, who in that same 
day exhibits into the registrar's office an authentic certificate for 
the defendant, he ought to be admitted, &c. — Conset, 2. 3. 1. § 2. 

' Otherwise called the significavit. — Ed. 

* Denunciation succeeds the sentence of excommunication deli- 
vered in writing. Such denunciation is published in the parish 
church of the party excommunicated, or in some other church 
within the jurisdiction of the court. It is by the direction of the 
judge, and issues under his seal. — Oughton. 
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TITLE LVIII. 

THE MODE OF DENOUNCING THE SENTENCE OF 

EXCOMMUNICATION. 



Directions 
to proctor. 



I. If the defendant, ex- 
communicated as above % 
4oes not appear either by 
hunself or by his proctor, 
the proctor of the plaintiff 
should prepare in writing 
denunciatory letters of ex- 
communication, and pro- 
cure the seal of the judge 
to be attached to them : 
and then should send them 
to the rector, vicar, or 
curate of the parish church 
of the party excommuni- 
cated, in order that he may 
publish the same, during 
the time of divine service ', 
on some Lord's day or fes- 
tival. 

II. Here a word of ad- 
monition may be useful to 
those, who are desirous of 
having such denunciatory 
letters published, viz. that 
they be careful to deliver 
them in time ; that is, on the 
day preceding the Lord's 



day or festival, on which 
they require the same ta 
be published, or, if on the 
same day, at all events 
before the commencement 
of morning or evening 
prayers, to the rector, 
vicar, or curate above-men- 
tioned, in order that he 
may read the said letters 
over, and obtain a correct 
knowledge of his duty with 
respect to them. He should 
then be required to publish 
the same during the time 
of divine service. 

III. Rectors, vicars, and Caution to 

./• • 1 ^ 1 clergyman. 

curates, it required to pubn 
lish the aforesaid letters of 
excommunication at a fit 
time, in the manner above 
described, must beware that 
they do not omit to do so, 
without delay; also they 
must return the letters 
after publication, (accord- 
ing to the mode following); 



* As in tit. 57, § 1, 2. — Oughton. 

' Because then there is supposed to be the greatest assemblage 
of persons. See tit. 61, § 1. See also the Liturgy of the Church 
of England, on the order of administering the Lord's Supper, 
Rubric, If 9. And, further, see Othobon, Const. 28. v. " Public^ 
notum," on the effect of the publication of the sentence of excom- 
munication. — Oughton. 
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Excommu* 
nication. 



and they must certify the 
execution. For, they may 
be ecclesia8ticall3rpunished, 
if they refuse, even by sus- 
pension from their func- 
tions, by the judge in 
whose name, and by whose 
authority the said denun- 
ciatory letters were issued. 

IV, Let them further re- 
member^ that not only are 
they strictly charged by the 
said denunciatory letters to 
publish the excommunica- 
tion immediately after the 

Certificate, receipt thereof : but also to 
certify to the judge grant- 
ing the same, as to the day, 
and the mode, and the form 
of the denunciation ; which 
certificate should accom- 
pany the other documents. 

V. Therefore, after the 
excommunication has been 



denounced or published, 
the rector, vicar, curate, or 
other clerk, who has per- 
formed this duty, should 
personally, or by letter, or 
by his signature attached 
to the said instrum^it, cer- 
tify its execution ; and the 
name, and the surname, of 
the denouncer ; and tiie day 
and the place of the publi- 
cation. - Then he should 
deliver the document to 
the party at whose instance 
it was obtained, that such 
party may be able to cer- 
tify to the same, and to re- 
turn it into court within 
the prescribed time, (as in 
the tide, ** on the petition * 
for letters significatory, in 
order to the apprehension 
of the party excommuni- 
cated.'') 



TITLE LIX. 



THE MODE OF PROCEEDING AGAINST PERSONS RE- 
MAINING UNDER SENTENCE OF EXCOMMUNICA- 
TION AFTER DENUNCIATION : 

AND THB PUNISHMENT TO BE INFLICTED ON SUCH PBB80N8. 
ALSO AS TO THE METHOD OF ABBBEVIATING LITIGATION. 



Obduracy. L So great is the malice 
of some men in these days, 
and such their contempt of 
the ecclesiastical court, that, 



for the sake of protracting 
litigation, they sometimes 
remain excommunicated af- 
ter denunciation, for thirty- 



^ See tit. 62. — Oughtan. 
7 
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eight, or even thirty-nine 
^efortiethjays; and then, on the 
fortieth day, to avoid im- 
prisonment by a warrant ' 
for their apprehension ' ; 
and also to avoid the ex- 
pences attendant thereon, 
not induced thereto by any 
rectitude of principle, peti- 
tion to be absolved ; boast- 
ing that they can obtain 
absolution, any time before 
the end of forty days, by 
the payment merely of cer- 
tain contumacy fees. 

XL To obviate this evil, 
judges may, if they think 
fit, proceed by their mere 
office, or by their office 
promoted at the instance of 
the party to whose preju- 
dice the suit is delayed, 
against such excommuni- 
cated persons, contemners 
of the ecclesiastical juris- 
Causes of diction ; and unless they can 
assign just and reasonable 
causes for having remained 
so long excommunicated; 
as, for example, that they 
were out of the kingdom. 



Proceed- 
ings ex 
officio. 



absence. 



or in some remote part of 
the kingdom, at the time of 
the denunciation of excom- 
munication, and for thirty 
days at least subsequent 
thereto ; judges may enjoin Penance. 
them penance, and con- costs. 
demn them in the expences 
of the process, in addition 
to the contumacy costs; 
and thus prevent the repe- 
tition of such offences, at 
least so frequently, in fu- 
ture; and verify the saying 
of the poet, ** The wicked . 
abstain from sin through 
fear of punishment, not out 
of any regard for vbtue '." 
Thus will a very material 
abbreviation be effected in 
suits ; the length of which 
is now a general subject of 
complaint. 

III. For example, sup- instances 

pose the defendant, in the °^^^^*y- 
first instance, remains ex- 
communicated and de- 
nounced for the above-men- 
tioned space of time, before 
he appears, by himself, or 
by his proctor, to return 



> Breve regium, a warrant in the king's name, called the writ 
De Excommunic(Uo Capiendo.^r-Ed, 

^ If the party denounced does not obtain absolution within forty 
days, the same must be signified to the king in chancery, in the 
name of the bishop, under the seal of the judge. Thereupon a 
writ issues for taking the body of the offender. On the subject of 
the king's writ for the imprisonment of an excommunicated person, 
see tit. 63. — Oughton. 

3 Oderunt peccare mali, formidine poenae, 
et non virtutis amore. 
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any ansi^r to the original 
eitation. 

IV. And then, when 
died to answer personally 
to the positions of a libel, 
remains the same length of 
time excommunicated and 
denounced, before he re- 
plies. 

V. And when admonished 
to undergo his examination, 
does not appear for that 
purpose before the ei^ of 
the like period of time, and 
suffers himself, on that ac- 
count, to be excommuni* 
cated, and denounced. 

VI. Suppose, in the same 
manner, that, on his ex- 
amination he refuses to 
answer fully to some parti* 
cukr positio'n, or affirms 
that he is not bound to re* 
turn any answer at all 
thereto, (in order that by 
the necessary discussion 
arising out of the question, 
he may protract the suit) ; 
and further, when the judgd 
pronounces, by his inter* 
locutory decree, that he 
has not folly answered, and 
that he must be called upon 
to do so ; or, that he is 
bound to answer that par- 
ticular point to which he 



altogether refused to re- 
spond, and that he must 
be called upon for that 
purpose: suppose, although 
thus judicially admonished, 
he still neglects or refuses 
to answer, and sufiers him- 
self, for such contumacy, to 
be excommunicated and 
denounced, and continues 
under such sentence till 
the conclusion of the pe- 
riod of forty days. 

VII. Finally, suppose 
that after condemnation by 
a definitive sentence, in any 
suit touching a/ l^acy, or 
tithes, or the like, though 
admonished by the judge 
to satisfy the decree, he 
suffers himself to continue 
excommunicated, to the 
latest period, before he 
complies with the said mo* 
nition. 

VIII. Must he not, by Wilful de- 
such a course of proceed- ^^* 
ing, grievously obstruct 

suits, and delay their con- 
clusion ? Doubtless he 
must. Not without great 
reproach and scandal at* 
taching to the whole system 
of the ecclesiastical law \ 

IX. Judges, therefore, Punish- 
should be careful to proceed 



1 Truly^ adds Couset, it is an enigma not easily unfolded to de« 
termine, whether the obstinacy and litigious humour of the party 
in the suit or his proctor is the absolute cause of this delay and 
contempt. — Contet, 2. 3. 2. § 2. 
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in all Buch cases by virtue 
of their office against such 
manifest contemners, and 
should correct them duly, 
yea, even by public pen- 
Repetition, ance ; more particularly if 



they repeat the offence, by 
continuing a second time 
under sentence of excom- 
munication after denuncia- 
tion. 



TITLE LX. 



ANOTHER METHOD OF PROCEEDING AGAINST PER- 
SONS CONTINUING UNDER SENTENCE OF EXCOM- 
MUNICATION AFTER DENUNCIATION. 



Oath pre- I. SiNCE, as is men- 

Tsolution. ^^^^^ ^" different places 
in this work ^ according to 
the requirements of the ec- 
clesiastical law, no one can 
be absolved from the sen- 
tence of excommunication 
without first taking an oath, 
that he will in future obey 
the ecclesiastical laws, and 
yield to the mandates of 
the church*; therefore, if 
any one, after having taken 
such an oath, again falls 
under the same sentence. 

Second ex- («. e, is excommunicated 

cation""^" ^"^ denounced on account 
of a second act of contu- 



macy, in not obeying the 
ecclesiastical laws, nor sub- 
mitting to the mandates of 
the church) unless he can Perjury, 
legally purge himself from 
such a charge of repeated 
contumacy, the judge may 
proceed, indeed it is neces- 
sary that he should pro- 
ceed, against such a con- 
tumacious offender in a 
cause of perjury ; and he 
is bound to correct and 
punish him, as one guilty 
of manifest perjury '• Thus 
persons excommunicated 
will be made careful how 
they persist in such excom- 



> See tit. 44, § a; also tit. 67, § 1 ; and part 2. tit. 211, § l.-r^ 
Oughton. 

^ De parendo juri, et stando mandatis ecclesias, i. e, to obey for 
the future all the lawful mandates of the ordinary, and not wilfully 
to fall, at any time hereafter, under sentence of excommunication. 
— Oughton. 

^ But, says Conset, this is rarely practised. — Conset, 2. 3. 8. § 2. 
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Satisfac- 
tion to the 
church. 



munication, after they have 
taken the above-mentioned 
oath. 

I L It is to be noted, 
that by the laws of this 
realm, any person excom- 
municated is bound to make 
satis&ction to the church ^ 
for his contempt, before he 



is absolved. As appears 
both from the wording of 
the king's writ, for the ap- 
prehension of the party ex- 
communicated, and also 
from the wording of the 
writ for the liberation of 
the said excommunicated 
party. 



TITLE LXI. 



THE ECCLESIASTICAL JUDGE MAY PROCEED AGAINST 
SUCH AS HOLD INTERCOURSE WITH AN EXCOM- 
MUNICATED PERSON. 



Denunci- 
ation. 



I. Not only by the or- 
dinances of the ecclesias- 
tical law, but also by cus- 
tom, ancient as well as 
Puhlished modern, it is decreed, and 

inchurches. j^ jg yg^^j ^j. ^^^^.y gxcom- 

municated person to be 
publicly denounced as ex- 
communicated in his parish 
church, during the time of 
divine service, whilst the 
great body of the people 
are assembled together'; 



in order that, not only 
the excommunicated person 
himself, but all others, and 
more especially the inha- 
bitants of the parish, may 
have knowledge of the ex-- 
communication, and thus 
be prevented offending 
against the same through 
ignorance. 

II. If, therefore, any 
one holds intercourse with, 
or associates with, an ex- 



^ For the contempt, as well as for the injury thereby occasioned. 
As appears from the substance of the king's writ for the apprehen- 
sion of the party excommmiicated. And to the same effect are 
the recitals in the king's writ for the liberation of the excommuni- 
cated person. The nature of both which writs, respectively, may 
be seen in our ecclesiastical formularies, at the end of the 2d vol. 
of this work. — Oughton. 

> Respecting the form and manner of denouncing excommuni- 
cation, see observations in tit. 57, p. 126, note 3. Also tit. 58, 
throughout, and observations thereupon, page 127, note 2. — 
Oughton. 
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communicated person, who 
has been denounced, (un- 
less his object is to recon- 
cile such an one to the 
church *, or to prevail on 
him to seek absolution) on 
conviction of the offence, 
he is himself, ipso facto, ex- 
Excommu- communicated * ; and must 

nication. i i i 11 

be denounced as such ; and 
Penance, penance may, at the dis- 
cretion of the judge, be en- 
joined him before he is ab- 
Costs. solved; together with the 
costs. 

III. It is important that 
all persons should know, 
that the sentence of ex- 
communication is not of so 
trifling a nature, as very 
many of them would ima- 
gine. For not only by 
the ecclesiastical constitu- 



tions of the kingdom, with 
the sanction of the temporal 
courts, may proceedings be 
instituted against the ex- 
communicated, and those 
holding intercourse with 
them, by the ecclesiastical 
judge, as stated above: but Heretics, 
further, if they remain ex- 
communicated for the space 
of twelve months after de- 
nunciation, the ecclesias- 
tical judge may make in- 
quisition thereof, and pro- 
ceed against them, as in a 
cause of heretical pravity '. 
And further still, even as Outlaws, 
by the ecclesiastical con- 
stitutions, and the munici- 
pal laws of this kingdom, 
men under a ban or inter- 
dict *, (outlaws as they are 
called), cannot appear or 



1 1. Unless for the purpose of eidiorting him to seek absolution, 
and to reconcile himself to the Church. 

2. The canons further enjoin, that a party persisting in. excom- 
munication for three months, be denounced again, and so on every 
six months ensuing ; with intimation, that whoever holds com- 
munion with him, in any way, be also esteemed excommunicated. 
See the Articles of the Church of England, agreed to by con- 
vocation in the year 1562, § 33. " For avoiding persons exconmiu- 
nicated." See also the canons of A.D. 1603, ch. 65. — Oughton. 

' He must be cited first. Lindwood, ch. Quia Divinis, sect, 
ult. verb. Rite. See how many ways it is said to be despised, De 
Sent. Excom. ch. 1. gloss, ult. — Conset, 2. 3. 1. § 2. 

' liindwood, De Haeret. c. Finaliter, sect. Ad haec verb. Vehe- 
menter suspect, verb. Originis Jo. An. sup. quinto . Decretal, in 
Rub. circa finem. and ch. 3. versus finem. de Haer. 1. 2. De pre- 
sumpt. literas. and not. per Archi. e. t. — Conset. 2. 3. 1. § 2. 

* As to the mode of refusing to proceed, or notice an outlaw's 
petition, see tit. 28, throughout. See also, for the same purpose, 
tit. 26, §1.3. Touching an excommunicated person. — Oughton. 
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Christian 
burial de- 
nied. 



conduct proceedings in any 
court ecclesiastical or tem- 
poralj touching any suit or 
business; so the like re- 
striction operates against 
excommunicated persons. 
IV. Many other punish- 



ments may in like manner 
be inflicted on them by the 
ecclesiastical laws ; more 
especially, the denial of 
Christian burial in churches 
or church-yards. 



TITLE LXIL 



THE PETITION FOR LETTERS SIGNIFICATORY FOR 
THE APPREHENSION OF THE EXCOMMUNICATED 
PERSON >. 



Apprehen- I. If the party excom- 

piurty'after municated* and denounced, 

forty days, in the manner above stated', 

neither appears by himself, 

nor by his proctor, within 

forty days rfter the publi- 



cation of the letters of ex- 
communication, the original 
mandate of the said letters*, 
with an authentic certificate Certificate 
of its execution *, on the ^^ttT^I 
back thereof, is to be exhi- tited. 



1 *' We come now, says Conset, to another sort of punishment^ 
to be inflicted upon those who obstinately persist in the sentence 
of excommunication, until the forty days of excommunication be 
elapsed, within which they are allowed to seek their absolution; 
and, in effecting this sort of punishment against these contemners of 
the grace of humiliation, as the provincial constitution terms them, 
the legal or secular authority is to be implored, which is done by a 
certificate made to the secular judges, making mention that the 
party certified has stood excommunicate above forty days, &c. and 
thence it is called significatory.— Conset, 2. 3. 2. § 3. 

' What is here stated has reference to the defendant, but it 
equally applies to the plaintiff, during any part of the proceedings, 
supposing that he has been pronounced contumacious, and there- 
upon excommunicated and denounced. — Ougbton. 

3 As in tit. 58, § 1. and observations thereupon, p. 127> note 2. 
— Oughton. 

* i. e. the denunciatory letters of excommunication, under the 
judge's seal. — Oughton. 

* Exconununication being denounced, how its publication should 
be certified, is explained in tit. 58, §. 5. — Oughton. Dr. Cozen's 
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bited before the judge, in 
the manner following : 

II. " I. N., exhibit the 
original denunciatory roan- 
date, with a certificate at 
the back of the same, and 
allege, that M., named 
therein, was, and is, excom- 
municated by your (the 
judge's) authority ; and has 
been publicly denounced as 
such, in fit place and time : 
and that he has persevered, 
and still perseveres, under 
such sentence of excommu- 
nication, with pertinacity 



and obduracy of heart, for 
forty days ^ and more, after 
denunciation, thus wickedly Letters sig- 

i . . ,1 1 • ^* 1 nificatory. 

despising the ecclesiastical 
jurisdiction ' ; all which 
appears from the above- 
mentioned certificate, now 
exhibited. Wherefore I 
petition to have a decree 
for a letter to be addressed 
to the king's majesty *, for 
the apprehension of the 
said offending party. Then 
the judge says, " We de- 
cree, as required." 



Apol. p. 1. ch. 2. Fitz. nat. br. p. 64. Lind. de Immun. Eccles. 
ch. Seculi principes and Lind. de Sentent. Excommun. ch. Praeterea 
contingit. — Conset, 2. 3. 2. § 3. 

* Lindwood, lib. iii. tit. 28, ch. Sseculi. verb. Ohtinet. Also lib. 
V. tit. 17, ch. Authoritate, verb. Contemnentes. — Oughton. 

' Anciently, in place of the words, " ecclesiastical jurisdiction," 
it was wont to be written, ** the keys of holy mother Church." — 
Oughton. 

' 1. These significatory letters cannot issue from any court of 
inferior jurisdiction, but only from the bishop's consistory. See 
Lindwood, lib. iii. tit. 28, On the immunities of the Church, 
under the word " Praelatorum." 

2. Consequently, an archdeacon, or his official, must signify an 
excommunication to the bishop, and the bishop to the king. 

3. On letters significatory, and the king's warrant for the appre- 
hension of an excommunicated person, see the statutes passed in 
the 3d Edward I. ch. 15. § 3. and in the 9th Edward II. ch. 12. 
and in the Ist Henry V. ch. 5. and in the 2d Edward VI. ch. 13. 
§ 13. IT 4. and in the 6th of Elizabeth, ch. 23.— Oughton. 
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TITLE LXIII. 



LETTERS SIGNIFICATORY ', AND THE WRIT FROM 
THE COURT OF CHANCERY FOR THE APPREHEN- 
SION OF THE PARTY EXCOMMUNICATED. 



I. The plaintiff, or his 
proctor, obtaining this sig- 
nificatory decree under the 
seal of the judge *, directed 
to the king's majesty: 
should deliver it to the 
lord high chancellor, or 
some other officer of the 
court of chancery, thereto 
Warrant, appointed. From whom 
he procures a warrant, to 
take up the excommuni- 
cated person ^ directed to 
the high sheriff of the 



county in which the party 
dweUs *. Whereupon the Apprehen- 
sheriff apprehends » and "''"' 
lodges such party in pri- 
son, till he gives in an ap- Absolu- 

-II. ^ tion. 

pearance by his proctor, 
and is absolved by the 
judge, first making satis- Satisfkc- 

n .• X xi- i_ "L i» "on to the 

faction to the church tor church, 
the contempt, and to the 
adverse party for the con- Costs. 
tumacy costs •. 

II. It is to be observed, 
that in the court of chan- 



^ On these letters, consult Lindwood, ch. Praeterea, ** On the 
sentence of Excommunication.'' — Ought on. 

* The judge speaks, as it were, by his seal. — Oughton. 

' The form and substance of the warrant is inserted in the eccle- 
siastical formularies, at the end of this work. — Oughton. 

* Nor does this, which has been said, extend solely to such per- 
sons as are excommunicate, for their not appearing, at the instance 
of a party, &c. but even all others, howsoever excommunicate, 
either by the archbishop, his mere office, or the archdeacon, &c. in 
their corrections ; only the archdeacons, &c. must certify the arch- 
bishop, that such a person was so excommunicate by them, and 
has stood in that state for the time aforesaid. Upon this the arch- 
hishop makes his letters significatory, and all things are to proceed 
as above, mutatis mutandis, of which certificate. Dr. Cozens, m his 
Apology for the Ecclesiastical proceedings (part 1. ch. 2. p. 9.) 
speaks more at large. — Conset, 2. 3. 2. § 3. 

* Apprehends, if he is able : uses every method to apprehend. — 
Oughton. 

^ Lind. de Immun. Eccles. ch. Seculi princip. gloss, v. Satisfac- 
tionem nee possunt. Conset, 2. 3. 2. § 3. 
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eery there are certain clerks^ 
called * cursitors ' of the 
chancery, who, if letters 
significatory are delivered 



to them, will take care that 
the royal seal is attached 
thereto. 



ABSOLUTION. 



TITLE LXIV. 



WHAT ABSOLUTION IS, AND THE SEVERAL KINDS 

OF ABSOLUTION ». 



liat is 
e mean- 
g of the 
ord. 



I. The word absolution 
is a term made use of both 
in the civil and canon law, 
and likewise by divines, 
though to different ends 
and purposes. In the civil 
law it not only imports a 
full and entire acquittal of 
a person by some final sen- 
tence of law, upon hearing 
the merits of the case, toge- 
ther with a temporary dis- 
charge of his further attend- 
ance on the court, upon a 
mesne process, through a 
failure or defect of pleading 
(as it does likewise in the 
canon law) ; but it has also 
many other significations. 



as the reader may meet with 
in the books of the civil law. 
But, in the canon law, and 
among divines, it is not 
only used to denote an ac- 
quittal or discharge of a 
man, as aforesaid ; but it 
likewise signifies a relax- 
ation of him from the obli- 
gation of some sentence 
pronounced either in a 
court of law, or else in 
foro pcenitentiali. And thus 
there is in this law one kind 
of absolution which is 
termed judicial ; and an- 
other which is styled decla- 
ratory, or extra-judicial. 

IL A judicial absolution Judicial 

absolution. 



* Clerici brevium de cursu. — Oaghton. 

' To each of these cursitors (24 in number) certain counties are 
allotted, so that each county has its proper officer. — Oughton. 

3 This title is copied partly from Ayliffe's Parergon, p. 18, and 
partly from Conset, 2. 3. 3. 
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is that which respects the 
concern and advantage of a 
person^ who has been con- 
demned in a court of law ; 
and it commonly arises from 
an excommunication pro- 
nounced in such court ; 
which^ in the like manner, 
requires an absolution. 
Declara- A declaratory, or extra- 
luSon. ' judicial absolution, is that 
which is conferred in /oro 
poenitentiali, and does not 
respect the concern or ad* 
vantage of a third person, 
who has been condemned 
in a court of law \ 

And as every judicial ab- 
solution is not valid, though 
it be in a court of judica- 
ture, if it be made by an 
incompetent judge; so nei- 
ther is a penitential or ex- 
tra-judicial absolution valid 
(according to the Roman 
Catholics), if it be made by 
a person who has not au- 
thority or jurisdiction to ad- 
minister the same ; nor is 
a custom contrary hereunto 
valid in law. 
Who may III. It is a known rule 

luMy. 0**'*^ *at he may absolve 
a person from a sentence, 
who may condemn him: 
because, in matters of a 



criminal nature the povmt 
of binding and loosing is 
the same ^ ; and, therefore* 
in this case, the negative, as 
well as the affirmative ar- 
gument, is good and valid, 
viz. that he who cannot 
condemn a man, cannot, 
generally speaking, absolve 
him'; because, according 
to the canon law, he, who 
cannot bind a man, cannot 
absolve or loose him ; even 
though a person being of 
an exempt jurisdiction, 
should subject himself to 
the power of him who 
would absolve him (pro- 
vided the pexBon who would 
absolve him, be entirely a 
foreign and incompetent 
judge) ; but it is otherwise 
if he be not a foreign and 
incompetent judge. But 
yet, this rule, notwithstand- 
ing the premises, admits of 
a limitation in law. For it 
only proceeds and takes 
place, when a person can- 
not, of common right, con- 
demn or bind another by 
his sentence ; for then, says 
Aylifie, he cannot absolve 
him. But it is otherwise 
by a specialty of law, in 
virtue of some privilege or 



> Decretals, 6. 5. 10. 2.— Ayli^. 

2 Pcen. 1. Dirt 6. X. 1. 33. 16.— Ayltffe. 

=» Digest. 50. 17. and 42. 1. 3.— Aylifle. 
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ishops. 



jchbi- 
iiops. 



partieularcustom ; because, 
though bishops cannot bind 
by an excommunication, 
such persons as are exempt 
from their jurisdiction, yet 
they may, by specialty of 
law, absolve them, upon 
their request, in such cases, 
wherein they might, of com- 
mon right, and by the ge- 
neral law of the church, 
absolve other subjects * ; 
and thus we read, that the 
prior of an hospital may 
absolve his prelate, or go- 
vernor, whom yet he cannot 
bind ^ 

IV. Secondly, it is also 
a rule in law, that a bishop 
or prelate ought to be more 
prone and ready to absolu- 
Son than to excommunica- 
tion ^ An archbishop may, 
in virtue of an appeal, ab- 
solve a person from a sen- 
tence of excommunication 
or suspension, who has been 
excommunicated or sus- 
pended by a bishop ^ be- 
cause an archbishop, as 
superior to a bishop, has 
the cognizance of the cause 
by an appeal after him. But 
a bishop may absolve per- | 



sons from any excommuni- 
cation inflicted on them by 
law, unless the case and 
matter thereof be reserved 
to the pope alone. But as 
the papal power does not 
now prevail in England, 
many of those cases which 
were reserved to the pope 
by the papal law are now 
given to the archbishop by 
an act of parliament in 
Henry the Eighth's time '• 
And in the vacancy of an 
episcopal see, the chapter, 
or he to whom episcopal 
jurisdiction is known to be- 
long for that time, may ab- 
solve all those persons from 
a sentence of excommuni- 
cation (whether it be a sen- 
tence of law or man) whom 
the bishop might have ab- 
solved, in case he had been 
alive •. 

V. By the papal canon 
law,a person who dies under 
a sentence of excommuni- 
cation, ought not to be ab- 
solved from thence afler his 
death, if he did not repent 
in his life time. But in 
protestant countries abso- 
lution afler death is not 



* Fed. de Sen. Cons. 14. n. 4. — Ayliffe. 

* Decretals, 5. 39. 50. — ^Ayliffe. 

' Decrees, cause 26. quest. 7. ch. 12. — ^AyliiSe. 

* Decrees, cause 2. quest 1. ch. 11.— Ayliffe. 
' 25 Hen. VIII. ch. 21.— Ayliffe. 

« Decretals, 6. 1. 17. ch. 1.— Ayliffe 
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Several 
sorts of ab- 
solution. 



practised, as being an idle 
and vain thing. 

VI. We proceed now 
to observe^ from Conset, 
touching absolution in the 
sense of releasing or freeing 
any one from that penalty 
which the law had inflicted, 
that *' there are several 
kinds of it, according to the 
different circumstances or 
state of the matter. Some 
are made ad cautelam, or 
in diem^ as it falls out, in 
causes of appeal sometimes: 
others are absolute: some 
are made in articuh mor- 
tis: others post mortem^ 
&c. 

VII. The causes and rea- 
sons which may be urged to 
the judge, in order to the 
obtaining of them may be 
many ; as, particularly, first, 
the party's willingness to 
remove the cause of offence. 
Secondly, the injustice of 
the cause for which he was 
excommunicated, as being 
such as the ecclesiastical 
judge holds no cognizance 
of. And in this case, if 
any mm is imprisoned by 



the writ de excommunicato 
cajnendo (for not appearing 
to prosecute such a cause 
before the ecclesiastical 
judge) the sheriff, having a 
precept to that purpose, may 
set the imprisoned party at 
Uberty, without having any 
respect to the proceedings 
of the ecclesiastical judge, 
touching the cause of ex- 
communication. But the 
secular judge, or sheriff, 
ought to be truly satisfied 
of this, or else their officers 
incur the penalty of the pro- 
vincial constitution, if they 
acquit any excommunicated 
person out of prison, before 
he has satisfied the law, &c. 
A third cause or motive to 
be urged, in order to the 
obtaining the letters of ab- 
solution may be, the ille- 
gality of the excommunica- 
tion, viz. the certificate 
being false, &c. In this 
case the person so unjustly 
excommunicated may ap- 
pear personally, or by his 
proctor, and allege, as in 
the following titles. 



* Absolution, post mortem, ceased with popery. Vide the pre- 
ceding paragraph. — ^Ed. 
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TITLE LXV. 



;posit 
th the 
^istrar. 



A PARTY EXCOMMUNICATED, 

EITHER FOR THE NON-PAYMENT OF COSTS, OR FOR THE PRINCIPAL 
SUM, CANNOT BE ABSOLVED TILL HE HAS DEPOSITED THE SAME 
WITH THE REGISTRAR. 



I. If any one has been 
excommunicated for not 
paying the expenses of a 
suit^ or the principal sum, 
(i. e. the sum decreed by 
the judge, as, for instance, 



the amount of a legacy or 
tithes,) although, perhaps, 
such excommunication may 
be unjust S such an one is 
not to be absolved % until 
he has deposited the sum 



^ t. e. in consequence of a false certificate, or on account of some 
defect in the same, as in tit. 44, § 2. 4, 5. and tit. 46, § 1, 2. — 
Oughton. 

^ I. After the words, ''although such excommunication may he 
unjust," the following remarks occur in an ancient MS. in the 
author's possession, 

2. " And though the party excommunicated alleges this his in- 
justice, and offers himself ready to prove it, he is not to he absolved, 
till he has produced the contumacy costs, and the sums decreed by 
the court, and left them with the registrar, and has taken an oath 
to obey the ecclesiastical law, and to submit to the mandates of 
the church (as is explained in the title " On objections against the 
certificate of a citatory mandate, and on absolution from an unjust 
excommunication, caused by a false certificate ;") and even then 
he is not to be absolved absolutely, but only till the day assigned 
for producing proof; when, if he proves the allegation, he obtains 
his expences and absolution fully ; also the contumacy costs, as 
well as the costs of the suit, or the principal sum, which were depo- 
sited with the registrar, are restored to him at the same time of 
absolution." 

3. But let the most skilful advocates be consulted, as to the law 
in this respect, i. e, whether a person excommunicated for non- 
payment of costs, or the principal sum, alleging, and offering him- 
self ready to prove, that he had paid these costs, or the principal 
sum, should not be absolved before he has brought into court the 
contumacy costs, and the expences of the suit, or the principal 
sum, for the non-payment of which he had been excommunicated. 

4. In the archbishop's court, however, the practice clearly is, 
that the party excommunicated should not be absolved in any other 
form or manner, than as described in this title. 
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adjudicated with the ac- 
tuary. But, if unjustly ex- 
communicated, on proof of 
that fact, the deposit will 
be immediately delivered 
up to bim. 

11. The same course, as 
to the deposit, ia to be pur- 
sued towards the excom- 
municated person, who al- 
leges, that he has already 
paid the principal sum, or 
the coats of the suit 



III. Because, having 
been, first, admonished to 
pay on such a day, and then 
cited to appear on some 
subsequent day, to show 
cause why ' he should not 
be excommunicated for non- 
payment, he ought to have 
appeared on the day speci- 
fied, and have alleged the 
payment, and thus have 
fi-eed himself from the con- 
tumacy. 



5. The preaeDtpiscticewaa first iDtrodnccd, bb the author learnt 
hom his predecesKHn, on the ground tlud exeommuiucation was 
not denounced before the "gtatj who was bound to pay the above- 
mentioned sums had been legally admoniahed to do so, (what 
follows ia on the supposition that the party confeaaes the legality 
of the monition, and alleges that he has paid the required anma) on 
a certain day fixed npon for that purpose ; and had again been cited 
(auppoeing him not to hare paid before, or on the day above 
named) to appear on some other stated day, to show cause why be 
should not be eicommunicated on account of the non-payment 
thereof; and because the paity so admonished and cited, tbough 
he had paid the coats, or the principal aum, yet should have 
appeared, to do away with the charge of contumacy, at the time 
required, or should have signified tbe payment to his proctor, that 
an allegation might be made to that eSfect : for not doing this, he 
was justly eicommunicated. 

6. Add, furthermore, that if any ezcommniucated person, in tbe 
above cases, should be absolved nncooditionally, as soon as he 
alleged the payment, and requested a term to prove the same, avp- 
posing the allegation turned out not to be true, aucb absolution 
would be greatly to the prejudice of tbe party who obtained tbe 
sentence. For he would be obliged to admonish afresh the party 
absolved to pay the above-mentioned sums, within a specified time, 
and in case of his not domg so, would have to procure his excom- 
munication a second, and third, and fourth time. — Oughton. 

' The tenor of the monition, according to the present practice, 
is different. Now the form is to pay tbe money, within the space 
11 of the monition, under pain of 
immunicatlon, still, as formerly, 
Q-paymBllt. 



of BO numy days after the 
tbe sentence of the greater e 
promulged on account of the 
tit. 163, note 3, also tit. 1G3, § 
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IV. Nevertheless, on 
proof of the previous pay- 
ment, not only the deposit 
is to be restored ; but fur- 
ther, the party unjustly ex- 



communicated recovers the 
expences to which he has 
been put in proving the 
allegation. 



TITLE LXVL 



IN WHAT CASES THE CONTUMACY COSTS MUST BE 
DEPOSITED WITH THE REGISTRAR BEFORE ABSO- 
LUTION. 



I. If any one has not 
appealed from the sentence 
of excommunication, till 
after he has remained ex- 
communicated forty days, 
subsequent to denunciation 
and the significavit for his 
apprehension ; then, on 
seeking absolution, it will 



be refused him, unless he Contumacy 
first makes a deposit in the *^°^^* 
registry of the contumacy 
costs, subject to the taxation 
of the judge. As to what 
these costs are, read the 
title **on the charges which 
are called contumacy 
charges \'' 



^ I, Notwithstanding the above reference, there is no title any 
where to be found on the subject of these contumacy charges. In 
its place, therefore, the following observations are substituted, 
which are extracted from various ancient authorities. (Conset 
observes, ''On what these expences are, Mr. Clarke says, you 
must read title Qiue expenste dicuntur expens<B corUumacitB, and 
there you may be fully informed. It is likely you may be so, if 
you can find it, but I am sure I find not such a title in all his book; 
therefore I refer you to Lanfranc, Alciatus, and others." Conset, 
part 1. ch. 1. sect. 3. § 4.) 

2. Besides certain costs, which are called contumacy costs, for 
instance, two pence (as in tit. 67' § 8.) for every mile which the 
excommunicated person lives from the seat of judicatiure, are also 
to be added ejcpences which are necessarily incurred by reason of 
such contumacy. 

3. t. e. Fees formerly allowed by custom on all proceedings, up 
to the letters significatory, under seal, for apprehending the excom- 
municated party ; and for the king's warrant ; for enrolling the 
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Additional' 
deposit 



IL But, inasmuch as the 
judge cannot determine 
what expences have been 
incurred by the adverse 
party^ until such party has 
appeared, the proctor, seek- 
ing his cUent's absolution, 
must leave a pledge, (be- 
yond the sum deposited in 
the registry), or promise on 
his oath, to pay any other ex- 
pences taxed by the judge ; 
supposing only that the ad- 
verse party is able to prove 
that more is due tlian the 
sum previously allotted. 



III. Observe: the judge 
is necessarily made ac« 
quainted veith the fact, 
whether a significavit has 
been directed to the king 
for the apprehension of 
the appellant, by the ap- 
pellant's own motion before 
the court, containing such 
an allegation on his petition 
for a decree, that a letter or 
significavit be addressed to 
the king's majesty, for the 
liberation of the body of 
the said excommunicated 
person. 



•ame in the King's Bench ; for a fee to the sherifi^fl officer ; and 
for a fee to the attorney in the King's Bench. 

4. To sum up the whole in a few words* for all the necessary 
expences of the plaintiff and his proctor, together with the accus- 
tomed fees for obtaining the letters significatory, and the royal 
warrant. 

5. These ezpences the judge is accustomed to tax with reference 
to the distance of the habitation of the party (at whose instance 
the above proceedings were instituted) from the court, and accord- 
ing to the time, labour, and difficulty, as the case may be, of 
executing the same. 

6. For example, though five shilluigs is considered to be the fee 
of the bailiff, yet, because sometimes the excommunicated person 
absconds, and keeps himself concealed, so that he cannot be 
apprehended ; in consequence of which the bailiff has to labour 
long and assiduously, and incurs many expences before he can 
execute the warrant, the principal party (in whose behalf all this 
was done) is obliged to remunerate the said bailiff with twenty, or 
even sometimes forty shillings. 

7. The same is the case if the excommunicated person, to avoid 
apprehension under the warrant, escapes from county to county, 
thus obliging the adverse party, however unwillingly, to obtain 
different warrants. 

8. The judge, on due proof of these facts, adds such expences 
to the ordinary taxation of costs, and assigns them to be paid by 
the excommunicated party. — Oughton. 
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TITLE LXVII. 

SIGNinCATORY LETTERS TOUCHING ABSOLUTION i; 
AND THE WARRANT FOR THE RELEASE OF THE 
PARTY. 



Release of J. The proctor of the ex- 
communicated person, after 
he has exhibited his proxy 
for him^ should make oath, 
" that he believes his client* 
will, for the time to come, 
obey the ecclesiastical laws, 
and yield to the mandates 
of the church, in all things 
lawful and honest" 

Contumacy JI. And further, such 
proctor, seeking absolution 
for his client, must, without 
fail, pay to the adverse 
party, or his proctor, if 
either of them appears, if 
not, he must deposit with 
the registrar* in his office. 



:06t8. 



taxation. 



the amount of the contu- 
macy costs, as they are 
called, subject to the tax- Subject to 
ation of the judge ^ 

JII. After which, the 
judge absolves the excom- 
municated person, and re- 
stores him to communion 
with the faithful ; and, at the 
petition of his proctor, de- 
crees a letter to the king's 
majesty for the liberation 
of the body of the excom- 
municated person out of 
prison. 

IV. The king's warrant 
for the release of the ex- 
communicated person ^ is 



1 See 9th Edw. 11. ch. 7. and 6th Eliz. ch. 23, § 11. — Oughton. 

> Power was formerly given to proctors, of sweaiing in animam 
domini, (to their client's belief,) in every case of a procuratorial 
mandate. See the ancient forms. — Oughton. 

' 1. I question, says Conset, whether or no, this ought not rather 
to be done by the parties themselves, for the doing it by another 
seems to be no more than a bare suggestion, against which the pro- 
vincial constitution has inserted a caution. In this, Conset adds, 
I refer myself to the experienced practitioners, and to the justices, 
who are better able to explain the Provinc. Constitut. Lind. de 
Immun. Ecc- c. Su. princ. sect, suggest, usq. ad fin. cap. Lanf. in 
Prax. Alciat. de expens. fol. 192. — Conset, 2. 3. 3. § 3. 

2. At the present day, the excommunicated person, to obtain the 
benefit of absolution, must himself take the oath to obey the laws, 
and yield to the mandate of the church, in all things lawful and 
honest. — Oughton. 

^ See titles 65, and 66. also tit. 67, § 3. — Oughton. 

* See tit. 66, § 1. and observations thereon. See also § 5, 6, 7> 8« 
of this title. — Oughton. 

® This absolution must be made public in aU caaoE wbsxe ^?Dk^ %i^> 
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Bond or 
pledge. 



to be obtained and directed 
in the same way that the 
previous warrant for appre- 
hending the party had been 
obtained and directed \ 
Adverse V. It must be further 
Jl^. ^^ ' noted, that whenever the 
proctor of the plaintiff is 
not present to exhibit a bill 
of the costs of contumacy % 
and to petition that the 
same may be taxed, at the 
time of the defend^t's seek- 
ing absolution ; in all such 
cases the proctor of the de- 
fendant, in addition to the 
costs previously taxed by 
the judge S and deposited in 
the registry, should further 
give bond, or bind himself 
by an oath, to pay all other 
expences incurred by rea- 
son of the contumacy, to be 
taxed by the said judge, in 
case the adverse party can 
shew, that more costs are 
due to his client, by reason 
of the contumacy, than had 
been previously taxed. 

VI. Whereupon the 
judge, if he is satisfied that 



Previous 
taxation. 



expences have been incur- 
red by reason of the con- 
tumacy beyond those al- 
ready taxed, should allot 
such costs to the petitioning 
party, and should compel 
the adverse party to pay 
them, notwithstanding his 
former taxation. 

VII. The reason of this 
second taxation of costs is, 
that the expences of con- 
tumacy vary according to 
circumstances, so that the 
party seeking absolution 
cannot tell what sums to 
deposit: nor the judge what 
sums to tax. 

VIII. For, although it 
is certain, that the party 
excommunicated is bound 
to pay two pence for every 
mile that the place of his 
usual residence is distant 
from the court of judica- 
ture, the defendant knew 
not how many writs the 
plaintiff had to obtain be- 
fore his apprehension ; nor 
what expences were in- 
curred in, and connected 



communication had been denounced. Othobon, on public absolu- 
tion, chap. Sicut Ecclesiasticse. Absolution from excommunica- 
tion, which had been for some contempt of jurisdiction, does not 
require clerical publication. See Lindwood on Penance, chap. 
Cum salubriter, verb. Clavibus. — Oughton. And Ayliffe's Pa- 
rergon. art. Absolution, p. 19. — ^Ed. 

1 Consult tit. 63, throughout. — Oughton. 

* Lindwood, ubi § Gloss, sup. verb. Possunt. sect. Si vero 
aliquis fit excom. pro contum. T. de don. Gloss, super verb. Abs. 
sect, sed nunq. — Conset, 2. 3. 3. § 3 

' As to this previous taxation, see § 2. of this title. — Oughton. 
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Taxed with^ the search. Yet all 
costs, tii^gg expences are consi- 
dered to be contumacy 



charges, and by that name 
are brought into court, and 
subject to taxation \ 
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TITLE LXVIII. 

WHAT A LIBEL IS : INTO HOW MANY PARTS DIVIDED : AND 
HOW MANY SORTS OF LIBELS THERE ARE*. 

I. A LIBEL is said to be a diminutive a libra from a book. What a 
whence formerly a paper was offered. In this argument a libel ^ ^^ 
is taken for the writing which contains the action ' ; or a libel is 
nothing else but a fit conception of words, setting forth a specimen 

of the future suit. According to Lanfranc^ it is defined the 
lawyer's argument. 

II. It is said to consist of three parts, viz. 1st, The major What are 
proposition, which shows Sijtist came of the petition. 2d, The * ^^\^ ^ 
narration, or the minor proposition ; whereby is inferred, in the 
species of the fact propounded^ that there is just cause for the 
petition. 3rd, The conclusion^ or the conclusive petition, which 
conjoins both the propositions, and includes the minor in the 
major. A libel, therefore, is a practical and judicial syllogism, 

as it were. Though Speculator * recites its parts somewhat other- 
wise, for in the first place he puts the cause of the libel, which is 
the major proposition : in the second place the obligation, which 



1 Touching the taxation and allotment of eicpences by the judge, under the 
name of contumacy costs, see observations on tit. 46. — Oughton. 

3 This title is copied from Conset's Brief Discourse, showing the order 
and structure of a libel. — Ed. 

> Alciat. in Prax. fol. 18. de Libelli obla. fol. 103. Speculator de Libell. 
Conf. § 1. Hostiens. in Rubric, d. Libelli obla. sect. 1. d. 11. Socin. de 
Libell. Contest, in Rub. Wesembecy, Parat. ff. tit. de edendo. — Conset. 

^ Lanfranc. chap. Quoniam de petition, n. 7* Ummius, disp. 6. ch. 8. n. 
38. — Conset. 

< Speculater de Libelli Confectione, sect. Quid Libellus, n. 3. Alciat, ubi 
supra. Jason, Zasius, et alii in Princ. inst. de Action. — Conset. 
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is the minor proposition : and in the third place, the action, which 
is the conclusion ; for the petition itself is said to be the action : 
the conclusion consists in the petition, and not in the words 
related. And this is the chief part of the libel, which ought 
especially to be regarded in civil actions ; not so in criminal 
actions or causes, because in them there needs no conclusion. 
By this the plaintiffs concludes, justly desiring from the premises 
and the things propounded, that the defendant may be condemned 
both in the principal and in the charges '. 
What III. In respect of the subject matter of the libel, there are only 

l^il?^**!f o two sorts in use ; the one of which is conventional or civil, a con- 
gy \««.»db. from convening, the other criminal. « criJne, ^u 
querimonid. In respect of its form it is either simple, which 
absolves or declares the action, as it were, in a continued speech 
or oration ; or articulate, in which the merits of the cause are pro- 
pounded by articles '. 
Properties IV. The properties of a libel, or those things which are said to 
of a libel j^^ particularly proper to a libel, are these, viz. that it be round, 
as the civilians term it, dilucid, concluding, not obscure, uncer- 
tain, nor general, or alternative *. 
Efficient V. The efficient cause of a libel is the law, which deposeth a 
Hbd,^ ^^ * ^^^^ ^^ ^® offered. But it commands principally that it be oflfered 
to the judge, seeing his office is implored upon this petition, and 
then also to the adverse party . 
Matter of a VI. As to what respects the matter of a libel : it is to be offered 
^ ^ * in all causes, about which judgment is stirred up, and a suit is 

commenced between two. And that as well in civil as criminal 
causes, &c. but not always in summary causes, viz. in executions, 
for in these any manner of petition is sufficient, though it be 
without writing : like as when it is proceeded by way of inquisi- 
tion, or when the office of the judge is implored in an extraordinary 
manner. 
Form of a VII. The form of a libel, although it ought especially to be 
drawn, according to the style and custom of every court, yet 
where there is no special custom extant, it ought to be drawn in 



* Alciat. ut supra. — Conset. 

2 Speculator ubi supra, sect. Species Gloss, in d. c. 1. Lanfranc^ c. Quo- 
niam ad verb. Petition, de prob. n. 1. Alciat. in Frax. fol. 103. Ummius, 
disput. 6. th. 8. Rosbach, pros. tit. 33. — Conset. 

' Oldondor, de forma Lib. — Conset. 

* Ferrar, in forma Lib. cont. opp. lib. &c. — Conset. 
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writing ; and in such manner, as that it may contain these five 
tkings, comprehended in these following verses : 

Quis^ quid^ coram quo, quo jure petatur, et a quo> 
Recte compositus quique Hbellus habet *. 

Eacb plaintiff's and defendant's name. 
And eke the judge who tries the same ; 
The thing demanded^ and the right whereby 
You urge to have it granted instantly : 
He doth a libel right and well compose. 
Who forms the same, omitting none of those. 

But the particular form of a libel ' consists in the conclusion, 
which, what it ought to be, Jason ' copiously disputes, so also 
Mynsinger ^. At this day such respect is had to the conclusion, 
that it is sufficient to gather from its form of what nature the 
action is, though no name be expressed. Which seems to have 
been otherwise formerly, at least by the law of the codices. To 
make this form the more dilucid and clear, we will dispose it into 
an argument, or a syllogism *, which shall in short comprehend 
the whole matter, and all the parts of a libel. 

" Every one who defames an honest man ought to be ecclesias* Syllogistic 
tically punished. 

A. G. hath defamed a certain honest man, J. G. 

Therefore the said A. G. ought to be ecclesiastically punished.'* 

VIII. Civil actions are either singular, general, or universal, 
as was shown in the practice. Those actions which are singular, 
are also either real, personal, or mixt, as has been shown. Now 
in a real action, the next cause, and not the remote, ought to be 
expressed ' ; as for example, I demand ten pounds of Titius which 
I lent him, and I desire he may be condemned to pay me that 
sum. Here now the contract, or the lending money, is the next 
cause in a real action, and it is the remote cause in a personal 
action, for the obligation or bond arising from the contract is the 



^ Hostiensis de Libell. obla. Alciat. ubi sup. fol. 18. — Conset. 

' Ita formari debet ut ex narratis sufficiat jus agendi impliciti resultare, et 
in postea explicite in probationibus declarari. Wesemb. ubi s. n. 8. Anchor, 
cosil. 148. n. 6. — Conset. 

s Jason in sect, huie autem n. 13. Institut. de Action.*— Conset. 

* Mynsinger in Inst, de action. — Conset. 

* Lanfr. c. Quoniam de prob. ad verb. Petition, n. 8. — Conset. 

^ Lanfr. ubi s. n. 3. Myns. Inst, de Act. in Rub. u. 15. et. sect. Omnium 
autem, n. 14, 15. — Conset. 
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nexty or nearest cause in a personal action, and the remote caiise 
in a real action. Wherefore, in a real action, if you say in your 
libel, '^ I ask ten pounds of Titius, which he owes me upon 
bond ;*' here your libel is so general that it is in danger of beii^ 
vended, if the defendant excepts against it. But if in this action 
you say on this manner, *^ I ask ten pounds of Titius which 1 
lent him,'* your libel is dilucid by your making mention of the 
next cause. And so observe the quite contmiy in a personal 
action \ But in a general or universal judgment or action, there 
is no need of mentioning any cause*. 

j^^^of a IX. The end of the libel is, that it may propound the plaintiff's 
desire, and instruct the judge and the adversary, as to the nature 
of the future suit, and be the foundation of judgment. For both 
the articles of the proofs are to be accommodated to the form of 
the libel, and the sentence is to be pronounced according to the 
same. Wherefore to the intent that the judgment may be begun 
in due order, and be founded upon a certain thing, it is necessary 
that a libel be given by the plaintiff, though not admonish^ 
thereto. The omission whereof doth vitiate the proceedings. 
Whence a libel is deservedly ranked among the substantial acts 
of the proceedings: for no libel existing, the proceedings are 
rendered null. 

Preamble X. Conset adds, " Agreeable to what has been said, I will here 
give the form of a libel, as it is offered before the judge of an 
ecclesiastical court. And, in the first place, it must be drawn in 
the name and style of the judge, as Alciatus has also observed in 
his form, set down in his practice, at foL 18, viz. 

" In the name of God, amen, before you, the worshipful H. W., 
doctor of laws, principal official of the beautiful consistory court 
of York, &;c., the party of J. G« against A. G., &c. allegeth, and 
complaineth, and propoundetbi &c. 

Major pro- '^ Imprimis^ he doth propound and article, that the said J. G. 

poMtipn- iifras and is a man very honest,' just, and upright, of good fame, life, 
and honest conversation, aspersed, and defamed, with no crime, -. 
at least, such as is notorious, (except what is afterwards men* 
tioned), and is commonly reputed, had, named, and esteemed as 
such, &c." 

Minor pro- '^ Item, that notwithstanding the premises, the said A. G. out 

position, of a malign spirit, in the months of A. M. T. &c. in this present 
year, 1630, in one or other of the said months, within the parish 

> Lanfr. ubi supra n. 3, 4, 5, 6. — Conset. 
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of D»' aforesaid, or some other place within the sud parish, malici- 
ously, and out of an intent of defaming and injuring the said J. G., 
hath defamed and injured him, and hath said, uttered, &e. some 
reproachful and defamatory words of and against the said J. G., 
and especiltlly these words following, or the like in effect, viz. the 
sud J. G. said and reported, though falsely, diverse and sundry 
thnes, or at least once, speaking of the said J. G., thou hast got 
a woman with child, &c. The party doth propound and article 
as to such a time and manner of speaking the words, &c." 

" Wherefore, proof being made upon the premises, the party of The con- 
the said J. O. doth request or petition that the said A. G. for *^^"****"- 
such excessive rashness in the premises and concerning the same, 
may be corrected and punished according to your pleasure, and 
also that he may be condemned in charges made and to be made 
in this cause, on the behalf of the said J. G. &c." (Mynsinger, 
in Inst de Injuriis, sect, in Summa, concludes thus :) Wherefore 
the plaintiff* desires, that in order to repair his fame and good 
liame, the defendant aforenamed may be compelled by you, and 
your definitive sentence, to disown, confess, and declare publicly, 
that the said defamatory and injurious words were unadvisedly 
and against the truth, spoken and uttered by him, &c. or other- 
wise, that right and justice may be administered." 



TITLE LXIX. 



THE PETITION OF THE PROCTOR OF THE DEFENDANT, WHEN 
THE PLAINTIFF HAS CITED THE DEFENDANT TO APPEAR, 
AND PROCEEDS NO FURTHER IN THE SUIT. 

I. The proctor of the defendant should say*, ** I exhibit my Dismissal 

proxy for N., and make myself a party for him ; and allege, that fj^^^ ^^^ 

my client was and is cited to appear on this day, at this place^ to wantof pro- 
secution. 



* Ratio hujus apud Myns. Inst, de Action, sect. Malif. et sect. Curante 
autem.— Conset. 

» That is, if the plaintiff, or his proctor, does not appear, nor make any 
return into court of the original mandate, after its execution on the defend- 
ant, the proctor of the defendant says, *' 1 exhibit," &c. as above, § 1. — 
Pughton. 
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* 
answer M. (in such a cause), but M. takes no steps in prosecution 
of the suit. 

II. Wherefore, I pray that he be decreed to be called ♦ on such 
a day, to prosecute the suit under pain of its final dismissal with 
costs ♦." 

III. Then the judge says, " We so decree ♦," and he appoints 
a day for the appearance of the plaintiff^ depending on the distance 
of his dwelling-house from the court *. 

Party HI. After this citatory mandate to proceed has been duly 

executed *, and returned into court ♦, and after the plaintiff* has 
been three times publicly called, on the dsly fixed for his appear- 
Contumacy. ance, if he does not then appear, arid prosecute the suit, he is 
Costs. pronounced contumacious ; and in pain of such his contumacy *, 
Taxation. ^^ g^j^ jg (Jigmissed with costs, which are taxed, if no bill is ten- 
dered ♦, at the sum of four nobles *, according to the ancient cus- 



♦ 1. As to the petition of the proctor, and the citatory decree of the 
judge, against the plaintiff, (absenting himself on the day fixed in the 
primary citation for the appearance of his adverse party, or on some subse- 
quent court day, and taking no heed to prosecute the suit which he had 
himself instituted,) directing him to appear, and prosecute the cause, under 
pain of dismissal ; and, further, as to the execution, and return, of the said 
citatory decree ; although formerly the custom of the court was that men- 
tioned in the sections 2, 3, 4, 5, 6, of this title, the practice has long since 
been changed, and is very different at the present day. 

2. Now, in order to do away with any such delay, xif the plaintiff fails to 
attend at the time appointed for the appearance of the adverse party, or on 
some subsequent day fixed for that purpose, the proctor of the said party, 
the defendant, appeals to the court, and alleges generally, to the following 
effect, *' That his party was cited to answer M. in such a cause, and that the 
said M. has not prosecuted the suit any further ; whereupon, without any 
citation issuing against the plaintiff, calling upon him to prosecute, the 
cause is dismissed, and the plaintiff is condemned in costs. 

3. For this reason, if the defendant appears in obedience to an original 
mandate, or primary citation, on the day fixed in the summons, or on any 
other day during the continuance of the certificate of the citation, and the 
plaintiff or his proctor does not likewise appear, the citation is null and void, 
and the certificate of the same is erased. 

4. In that case, the defendant is liberated from his attendance on the 
court, and the plaintiff is condenmed in costs, which he is bound to pay, 
before he can recommence proceedings. 

5. These costs are usually taxed at the sum of six shillings and eight pence, 
by the custom of the court, and no oath is required as to the expenditure of 
the same. — Oughton. 

1 Four times six shillings and eight pence. — Ed. 

In the courts of the lord Archbishop of York, these charges are seldom 
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torn of all the courts of the Archbishop of Canterbury ; and a Monition, 
monition is decreed against the plaintiff to pay accordingly ^ *. 

V. Observe : although the proctor of the defendant does not 
appear, nor petition to have the plaintiff called to prosecute the 
suit, on the very day when the defendant was cited into court ; 
he may come forward on any other day ^ and petition, as above, 
for a decree against the plaintiff to prosecute, omitting that he 
(the defendant) had been cited for such or such a day, and alleg- 
ing generally, that his client was cited to answer M. in a parti- 
cular cause, and that the said M. had not prosecuted the same *• 

y I. Observe further : if the plaintiff, in consequence of this Question ot 
citation *, appears, and prosecutes the suit, he is not required to gg^eJ*' 
pay costs, unless, at the conclusion of the controversy, he loses 
his cause* 

VII. The third observation is, that, in the taxation of costs, Custom of 
on account of the non-prosecution of the suit, no oath is wont to V®*^°^"^ 
be administered, touching the said taxation ', for the reasons spe- 
cified in the title, '^ On the dismissal of the defendant *, with costs, 
if tibie plaintiff does not give in his libel ^** 



taxed at more than eight shillings, where the plaintiff does not prosecute, &c. 
as I find it in several causes of that court, and especially Lidgard and 
Richardson v. Caleb Stopard, Clerk, Termino, Michaelis, 1665, Dr. 
Burwell sitting as judge. — Conset, 2. 6. 1. § 2. 

^ As in tit. 162, where see observations, in note (1), 2 ; also in note (3), 
1, 2, 3. — Oughton. 

' Alciat, f. 100, nnllus compar. sive reus, sive actor, recedat sine licentia 
judicis. — Conset, 2. 6. 1. § 2. 

' But, Mr. Clarke adds in another place (Titul. de dismissione partis reae 
cum expensis si Actor non Ubellaverit,) " That though this be commonly 
adjudged, viz. that the taxation of expences without the party*s oath, or the 
proctor's oath, that his client has really disbiu'sed the sum taxed, or which 
he desires may be taxed, is null and void ; and that if there be an appeal 
moved thereupon, the appellant will succeed. Yet, in this taxation of ex- 
pences for not libelling the oath is not required. Here he seems to make a 
thing practice and no practice at one and the same time. However, from 
this confused order of Mr. Clarke's expressing himself, we may infer thus 
much, that these charges ought not to be taxed without the oath, that the 
party has really disbursed or expended the said smn. And this, as I remem- 
ber, I have heard to be the practice ; but consult the Practicos Dogmaticos. 
— Conset, 2. 6. 1. § 2. 

* See tit. 72, § 3, 4 —Oughton 

' A MS. here adds, " The plaintiff, after paying these expences, may again 
ctle the adverse party, and prosecute the said cause afresh." — Oughton. 
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TITLE LXX. 

THE PETITION BY THE PROCTOR OF THE DEFENDANT, ON 
THE DAY OF HIS APPEARANCE, FOR THE PRODUCTION 
OF THE LIBEL. 

Petition for I. The proctor of the defendant should say \ ** I exhibit my 
HbeL proxy * for N. and make myself party for him, and pray that 

either a libel may be given in, or that my party may be dismissed 

with costs." 
Libel given II. Then the the proctor of the plaintiff must either give in his 
^^ libel ', or pray that a term be assigned him to libel on the next 



1 1. t. e. On the day of hit judicial appearance, after the return of the 
original citatory mandate, executed on his client, in the presence of the 
adverte proctor, appearing at the same time for his party, the proctor of the 
defendant should say, as above, '' I exhibit,'' &c. 

2. Or, if the proctor of the plaintiff does not appear, or does not retom 
the original mandate into court, the proctor of the defendant should make 
the statement contained in tit. 69> § !> and should pray that his party may 
be dismissed, with an allowance of costs. — Oughton. 

' If the defendant has any exceptions to advance, (e. g, against the juris- 
diction of the court, or against the adverse party, or touching the matter in 
controversy,) let him appear under protest, &c. as in tit. 80, and observations 
thereupon. — Oughton. 

* 1. On the appearance of the defendant, personally, or by his proctor, 
the plaintiff, or his proctor, should give in his libel, and should pray that 
the same may be admitted, and that the defendant or his proctor may be 
admonished to answer it. 

2. But, sometimes, at the discretion of the judge, and according to the 
nature of the cause, for good and sufficient reasons, the plaintiff is allowed 
to defer the production of the libel till the next, or some other, court-day. 

3. llie libel, according to the present practice, is drawn up in the form of 
positions, or articles ; and the proctors are wont to write out three copies 
of it, one of which is given to the judge, (or left with the registrar for hhn), 
that he may frame his sentence accordingly ; another is handed over to tiie 
adverse party, that he may consider whether he will persevere or abandon 
the suit, and a third is kept by the party himself. 

4. Let proctors beware, in drawing up libels and allegations, not to insert 
in the same any thing which makes for the adverse party, or any thing 
beyond what benefits themselves; because, such admissions are landing 
against them. 

5. The judge is wont to admit a libel immediately on its presentment, but 
with this proviso, " as far as the same can legally be admitted." 

6. However, in difficult cases, when the defendant opposes the admission, 
and by the arguments of his advocates, endeavours to prove that the said 
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court day. And the judge must assign the plaintiff to libel on Tenn as« 
the next court day, or, if required so to do, and the importance ^^^ ^. 
of the cause renders the delay necessary ^ on the next court day 
but one. 



TITLE LXXI. 



THE COURSE TO BE PURSUED, IF THE PLAINTIFF DOES 
NOT TAKE CARE TO GIVE IN HIS LIBEL, ON THE DAY 
ASSIGNED HIM FOR THAT PURPOSE. 

I. On the day assigned to the plaintiff for giving in his libel Day as- 
the defendant, or the defendant's proctor should say, ** I require ^^^ ' 
the libel, according to your (the plaintiff's) assignation ; or that 

my client may be dismissed with costs," 

II. The judge may then, as an act of favour, or for sufficient Longer 
reasons alleged by the proctor of the plaintiff, without just cause ^iJ^ed. 
of grievance given to the adverse party, appoint another day for 



libel is not admissible^ the judge^ for the most part, assigns some subse-* 
qoent court day for hearing his judgment upon the admission. 

7. On which day, the advocates on both sides give informations before 
the judge^ stating respectively their reasons why the libel may be legally 
admitted, or why rejected *, 

8. After which the judge rejects those positions of the libel which do not 
appear to refer to the matter in dispute, and those which are superfluous, 
and those which are inconclusive. 

9. The libel being admitted, the judge admonishes the defendant to return 
an immediate answer ; or, on his petition, allows him till the next court day 
for that purpose. — Oughton. 

^ But, in summary causes, there is no need of a written libel : it being 
pujBicient to give in an allegation by word of mouth, which must be entered 
in the acta of court. — Oughton. 



* What lord chancellor Hardwick said in Jessap v. Dapont : Barns, 194 : ooneeming 
tbe grant of a commission beyond sea for examination of witnesses, seems ^>plioable, 
and a good direction with regard to the admission of pleadings, in the eocIesiasUcal 
•oiirt. His words are : ** It is not necessary in applying for sacii commissions to show 
the absolute necessity of it. Was that the case, the court mast be obliged to determine 
the merits of tbe case : whereas it is safficient to show that this is a probable cause for 
granting sach a commission.'' So in the ecclesiastical coart it does not seem advisable, 
on a motion for the admission of allegations, to go into the merits of a canse, but if any 
article obtuns a probability of adtoinioalating, even levi praxumptione, the principal cause, 
it seems lo be admissible, so that it nay be considered at the hearing. — Ed. 

N 
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Ancient 
custom. 
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the introduction of the libel^ on the payment of twelve pence to 
the defendant, for the expenses of the retarded process* 

II L This payment of twelve pence was wont to be enforced in 
former times, and the custom preserved, according to the usage of 
the court ; but for several years past, it has not been the practice 
of the defendant's proctor to claim this money ; whence it has 
come to pass, that the proctors generally are negligent in giving 
in libels, and sometimes defer doing so from day to day ^ till at 
least the third court day. 



TITLE LXXII. 



THE DISMISSAL OF THE DEFENDANT WITH COSTS, IN CASE 
THE PLAINTIFF DOES NOT EXHIBIT HIS LIBEL. 



Libel not 
given in. 



I. If, on the day' assigned to libel, the plaintiff does not give 
in the libel, the defendant ' proceeds in the manner stated in the 
preceding title *. 

IL Then the judge says, " 1 dismiss the defendant' with an 
allowance of his costs,*' which the judge, at the petition of 
the defendant, taxes at thirteen shillings and four pence, ac- 
Monition, cording to the custom of the court % and decrees a monition for 



Defendant 
dismissed. 

Costs. 



» 1. See tit. 70, § 2. 

2. But when the judge, as a matter of favour> indulges the plaiiitiff with 
more court days than one to libel, he may condemn Yam, if he thinks fit, in 
the costs of the retarded process, to be taxed at the discretion of the judge, 
and paid to the defendant. — Oughton. 

' Conset considers these proceedings to have reference to the second, or 
adjourned day* His words are, '* Now if no libel be given in at the second 
time appointed for this purpose." — Conset, 2. 6. 2. § 3. 

^ Or his proctor. — Oughton. 

* See tit. 71, § 1. — Oughton. 

' i, e, the defendant, who had been cited to appear. — MSS. OughtoQ. 

^ Which custom is warrant sufficient for the taxation of that sum. Inso- 
much that neither the defendant, nor his proctor, are obliged to siyear, 
whether the same were expended and disbursed, or not ; and, therefore, in 
this case, the said sum is due, whether more or less was disbursed and 
expended. Upon this a monition is to be decreed for the payment of the 
said charge, in manner and form as in the foregoing paragraph. — Conset, 2. 
B. 2. § 3, 4. 
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the pajrment thereof^ as is explained in one of the titles which 
follow ^ 

III. It is to be remarked here, that although it is commonly Taxation, 
held, that the taxation of costs without the oath of the party ' re- 
questing the taxation, as to the correctness of the charge ' (i. e: 

that he has expended the sum taxed, or to be taxed *) is null and 
void ; and that, if an appeal is made from the said taxation ^, the 
party appealing must prevail: nevertheless, in this taxation of Oath not 
costs for not libelling, the oath above-mentioned is neither re- ^^^^^^^ 
quired by the adverse party •, nor administered by the judge. 

IV. The reason is, that, by the custom of the court, the sum 
of thirteen shillings and four pence is due, whether the defendant 
has, or has not, expended that or a greater sum. 



u 



TITLE LXXIII. 

THE PRODUCTION OF THE LIBEL, IN A PLENARY SUIT^ 

I. The plaintiff, or rather the proctor of the plaintiff, says'. Plaintiff. 
I give in my libel, which I request may be admitted, and I 



^ On the petition, and decree for a monition to pay the costs. See tit. 162, 
and observations thereupon, note (3). — Oughton. 

' Or his proctor. — Oughton. 

' Rather, " concerning the true expenditure, or laying out of the same,'' 
as it is expressed in the MSS. — Oughton. 

^ No oath is administered as to the sum to be taxed, but as to the sum 
actually taxed ; for the oath should follow, not precede, the taxation by the 
judge. See part 2. of Oughton, tit. 331, § 5, and observations thereon, 
under the letter (^). — Oughton. 

• i, e, ** from the taxation without an oath.*' — MSS. Oughton. 

• The various readings in the MSS. are to the same effect, viz. *'That 
neither the defendant, nor his proctor, are accustomed to take any oath, as 
to the taxation ; but on the plaintiff's failing to libel, the taxation is made, 
and handed over to the defendant, without the imposition of any oath."— - 
Oughton. 

' In summary causes, there is no need of a libel, but it is sufficient for 
the party to declare his intention, by word of mouth, to be entered on the 
court minutes. — Oughton. 

• On that day wherein the libel is to be given into court, the plaintiff^s 
proctor ought to exhibit the same, and desire that it may be admitted, and 
that the defendant may be assigned to answer thereto, at which time he 

n2 



168 LIBEL. 

pray an answer to the same \ from the proctor of the adverse 

party." 
Defendant II. Such adverse party then "requires a term to be assigned 

him, to answer the same, on the next court day." Whereupon 
Judge. the judge " grants the assignation." 



TITLE LXXIV. 

THE PRODUCTION OF THE LIBEL IN A SUMMARY SUIT. 

Plaintiff. I. The plaintiff: " I give in my libel ', and pray to be de- 

Judge, creed to proceed simply and summarily." The judge : " we so 

decree." 
Defendant II. The defendant: " I dissent \" (For, in summary causes it 

is enough if the proctor briefly observes, " I dissent \") 
Rejoinder. III. The plaintiff again : " I repeat my libel in force of posi- 
tions and articles, and petition that it be so repeated, at the 
pleasure of the court *." 
Repetition. IV. The judge : *' we repeat it, and admit it, reserving to our- 
selves the consideration of whatever may not apply, or may prove 
to be inadmissible ^." 



ought also to give a copy of his libel to the defendant's proctor, whereupon 
the judge admits the same, and repeats it in vim positionum, &c. and assigns 
the defendant to answer to the same the court day following, and this is 
called dilatio deliberatoria, being given to the defendant with intent he may 
consider whether he will submit or contend. See Alciat. a Libelli oblat. foL 
\02, and ib. fol. Ill and 133. — Conset, 3. 1. 1. § 2. 

1 See obser^'ations in tit. 83, under the letter (c). — Oughton. 

3 Although in a summary cause, it is sufficient, without a libel in writing, 
to state the subject-matter of the controversy, by an allegation oraUy made, 
and entered among the minutes of the court ; yet sometimes the importance 
of a cause renders a libel, or allegation, article by article, in writing, prefer- 
able. — Oughton. 

« In a manuscript these further words occur, " And I protest against the 
libel for its nullity, its inapplicability, its indefiniteness, its obscurity, and 
its unwarrantable representations." — Oughton. 

* Without expressly stating that he contests suit negatively. For, in 
summary causes, contestation of suit is not of necessity required. For the 
form of the declaration, see tit. 83, § 3.—- Oughton. 

5 See tit. 83, § 4.— Oughton. « Ibid. § 5. 



EMENDATION OF LIBEL. 159 

V* The plaintiff: *^ I pray an answer from the proctor of the Plaintiffi 
adverse party to the positions of the libel *." 

VI. The defendant : " I disallow the truth of the positions '." Defendant 

VII. Thereupon such petitions are to be made by the proctor^ Subsequent 
and such decrees passed by the judge, as are contained in the P®^^°"®* 
article, '' On the contestation of suit in a plenary cause '•" 
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TITLE LXXV. 

WHAT THE EMENDATION OF A LIBEL IS : AND WHEN ; IN 
WHAT CASES ; AND HOW, IT IS PERMITTED *. 

I. It often falls out that there is occasion for the amending 
or altering a libel, which is to be done sometimes before, some- 
times after, the suit is contested. Wherefore, we will consider 
the respective cases in which, and when, these are permitted, 
before we come to the principal part of the proceedings, which is 
the contesting of suit. This being a matter of considerable 
moment and intricacy, and little understood by the proctors of 
this age *, we will insert so much out of Mynsinger *, touching 
this point, as will help to make proctors, nay, those who are 
altogether unacquainted with these proceedings, plainly to under- 
stand this matter. 

II. Emendatio, or the amending of a libel, is no more than the Meaning of 
taking away or removing faults or errors, the substance of the * ® ^°' • 
libel remaining entire. Thus, he who corrects or amends things 
superfluous by cutting them off; things concise, or not full 
enough, by adding to them ; things imperfect, by supplying what 

is deficient ; things confused, by distinguishing them ; things ob- 
scure, by declaring them ; he may be properly said to amend. 



1 See tit. 83, § 6.— Oughton. » Ibid. § T- 

' Ibid. § 8, 9, 10, 11, 12, 13, and observations thereupon. 

* This title is copied from Conset, 3. 1. 2. § 1, 2. — ^Ed. 

* The author wrote about 150 years ago. — Ed. 

^ Mynsinger, Inst. tit. de Action, sect. Si minus. — Conset. 
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When per- III. When and how this amendment is permitted, and when 
mitted. jjQ^^ jg |.jjg jjgj^^ thing' to be enquired. It is generally permitted 

before the contestation of suit ; but after the suit is contested, it is 
only permitted in some particular cases \ 
Cases IV. First, a libel is amended by declaring such things as are 

"^ not distinct, as when the plaintiff's libel is obscure, uncertain, 

general, confusedly and preposterously drawn. In this case, an 
amendment, or declaration thereof, is permitted, even until the 
sentence, if the defendant, who is convened, does not except' 
against its incertitude, obscurity, &c. But if he except against it, 
then it is only permitted to be amended before the suit is con* 
tested, and not after. And in that case, if it be not amended 
before, then all the proceedings are null,, by reason of such obr 
scurity, and the sentence is invalid. Whence Speculator* 
cautions the proctors, not to desire the obscurity of the libel to be 
declared, but only that they barely object, that the libel is obscure 
Und general, &c., which if the plaintiff omits to amend, the de- 
fendant may null the whole process. 
Addition to V. Secondly, the libel is amended when any thing is added to 
it, and in this we must consider, whether the addition be made in 
suits which are general, universal, or singular. 



TT" 



^ The reason of this distinction is thus satisfactorily explained by Arthur 
Browne, in his Compendious View of the Ecclesiastical Law, vol. ii. chap. 2. 
*' The history and analysis of a Roman suit is interesting, as it may, in 
some instances, elucidate and explain points of modem practice, not deriv- 
able from any principles of modem law. And, in fact, without some know- 
ledge of it, as well as of the practice of the canon law, that of the modem 
ecclesiastical courts is imintelligible. Thus, in the ecclesiastical courts, it 
does not appear why a proctor doth not become domvaus litis, and cannot 
appoint a substitute until after contestation of suit, imless we are acquainted 
with the principle of the old Roman law, that no man could act or appear 
for another in a court of justice, and know that the fiction of the dominus 
litis was introduced to get rid of this most inconvenient maxim-. Nor will 
it appear much more than an arbitrary distinction, when a man is told, that 
he cannot, in strict practice, after issue joined, amend his bill, though lie 
may file a supplementary one : although all the proceedings are carried <^ 
before one and the same judge, till he knows, that the bill in chancery ist 
derived from the praetor's forum, where, after contestation of suit, the prae- 
tor could not amend, because the cause was gone from him to a different 
tribunal, viz. to the Decemviri Lit. Jur. and the Judices, and he had nothing 
before him to amend ; nor could they amend and alter any more than a judge 
or jury at Nisi Prius could alter the issue sent to them to be tried.'' — ^Ed. 

* Gail. Obs. 62, n. 11. — Conset. 

^ Speculator in Tot. de Lib. Concep. sect. Ult. versic. cautus. — Conset. 
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YI. In universal actions ^ it is tolerated to add any thing to Universal 
the libel; even until the sentence^ e.^. where anyone sues j^ro *^**°'*** 
haredUatef or his inheritance^ (by this understand, though we 
humbly submit this distinction to the learned, all those, who, 
having a right to the administration, sue some temerary adminis- 
trators, who have got goods of theirs into their hands, either by a 
&lse and illegal power, or otherwise), if they do express what things 
or goods did absolutely belong to the estate they sue for. Yet 
are they not prohibited whenever they please, or find it out, to 
add what more comes to their knowledge. For seeing it is con- 
troverted in general, that such an one has such a right to such an 
estate, inheritance, or administration, it seems to follow conse- 
quently, that he has not only asked or requested that particular 
thing named in the libel, but also whatever else might any way 
belong to that estate so sued for; therefore, in this case, an 
amendment ought not to be denied. 

VII. The same may be said in general actions, such as where General 
a pupil commences an action against his tutor or curator, and ex. ^'^**°'- 
presses in his libel only some things which were ill managed, 
wasted, or concealed by his tutor or curator ; yet may he add 
other things until sentence, as he finds them out, or as they come 

to his knowledge. 

VIII. But how the libel may be amended in a singular action Sin^ar 
is our next enquiry. In this case we have a fourfold consider- *^*^°°^ 
ation : for sometimes there is an amendment to be made touching 

the thing sued for ; sometimes the amendment respects the sub- 
stantial matter of the libel ; very often it respects the principal 
qualities ; and sometimes the adventitious qualities. First, if the 
amendment respects the thing sued for, or asked, viz. that there 
is more due by law than a man sues for, or names in his libel at 
first: &is mistake may be rectified by adding more to it after- 
wards. Which Mynsinger says may be done both before and 
after the suit is contested, even until sentence ; and this he proves 
liQ be the sense of Justinian's words % firom the tenth number to 
the end of the sixteenth of the same paragraph, where he confutes 
the opinions of Accursius, Bartolius, and others, who seem to put 
a difierent interpretation upon the text. Secondly, if the amend- 
ment has relation to the substantial matters of the libel, it may 



^ What these actions are, Mynsinger tells in the 30th section of this same 
Title, de Action, n. 22, — Conset. 
* Si minus petitum sit, quam deberetur, sine, &;c.— Conset. 
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without any hindrance be done before the suit is contested, but 
not afterwards : and this opinion is generally received^ as well in a 
criminal as a civil cause. 

Criminal , IX. First, the substantial parts of a libel in a criminal cause 
are said to be these. To name the judge ; to express the month ; 
and the place where the crime was committed, &c* And seeing 
the substance of the libel consists in these, therefore they cannot 
be amended after the suit is contested, at which time the Judicium 
is said to be acceptum; but the defendant is said to be released 
from this accusation, ipso hoc postulante, on the defendant urging 
this plea. Nay, the judge may, ex officio, reject a libel, which id 
so to be amended after the suit is contested, though the defendant 
urges it not ; seeing that in criminal causes, if it be omitted to 
name the place and the time, the libel is null, ipso jure. Secondly, 

Civil in a civil cause the substantial part of the libel consists in the 

conclusion or petition, seeing it is required that it flow rightly 
from the premises, and that one proposition does orderly cohere to 
another ; as if one sues another for land, and in the conclusion 
of his libel, adds this reason why he asks it, because he is 
become one of Caesar's household. This conclusion is frivolous, 
and by this means the libel would be void, whether the de- 
fendant objects against it or not ; neither is any amendment of it 
permitted after the suit is contested, so that thereby the whole 
process is voided, for the libel ought to have some necessary, or^ 
at least, presumptive conclusion \ Thirdly, if the amendment 
respects the principal qualities of the libel, then it is only per- 
mitted before the suit is contested : e. g. If a husband accuse his 
wife of having committed adultery with Titius, this is the prin- 
cipal quality in respect of the fact. Wherefore if it should be 
amended after the suit is contested, by saying, that the adultery 
was committed with Flaccus, and so should name another 
person ; this amendment would alter the substance of the fact, 
therefore it is not permitted. Fourthly, if the amendment re- 
spects the adventitious qualities, it is permitted even until the 
sentence. These qualities are such, as neither change nor vitiate 
the libel, but are a kind of pleonasm, as when a time, place, day, 
hour, or some other circumstance of that nature, are added, which 
are not necessary ; i. e. I demand ten pounds of Titius, which I 
lent him about two years ago in the house of Flaccus. Now this 
is an adventitious quality, in making mention of the year and 



^ Lanfranc, de petit, ib. not. 7. — Conset. 

7 
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place, for it is sufficient that it do constare de mtUuo : and thus 
&r of the amendment of a libel, by adding to it. 

X. A third part of amendment of a libel is by detracting or Subtraction 
deducing somewhat from iL As, first, when any sum or quality ^^ ^ ^ 
is to be deducted from the libel ; as if the plaintiff at first demands 

ten pounds, and afterwards would only ask five ; or, if he says at 
first, that the party he sues possesses so many goods of his, but 
afterwards lays claim only to a part of them. In this case an 
amendment is regularly granted, even until sentence. But, if the 
party suing requires bond of his adversary, after the suit is con* 
tested, and would then detract from the libel ; in this case, he 
shall not escape the penalty of the law, seeing this ought to have 
been done before the suit was contested. In like manner, 
secondly, if any would detract from the substantial, or prin- 
cipal qualities, they ought to do so before the suit is contested, 
and not after. As if, in criminal actions, there is some defect 
as to the month or place ; in civil actions, as to the substance of 
the fact. 

XI. Lastly, amendment of a libel is permitted, when things Superflu- 
superfluous ^fe cut off; and this is said to be lawful, even until ^^nts wUh 
sentence. Those things are said to be superfluous which might drawn. 
be omitted in the libel, without the least injury : e. g. " I lent 
Titius, on the calends of December, a silver drinking-cup, when 
Flaccus and Berta contracted matrimony," &c. ; this last is very 
superfluous, being nothing at all to the purpose. 

XII. Thus far of the amending of libels- If, after the amend- Prayer for 
ment or altering of a libel, the defendant is not instructed how to answer. 
answer, indulgenda est ei n&va dilatio, he ought to have another 

or a longer time assigned him, to deliberate whether he will 
answer negatively, or submit; But it is otherwise, in case he 
knows, or is informed beforehand, of the matter which is to be 
added. But this point is best decided by custom, which is the 
chief interpreter of the law. 
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TITLE LXXVI. 

THE METHOD OF CORRECTING AN ERROR IN THE NAME 
OR SURNAME OF THE PLAINTIFF OR DEFENDANT; 

OR IN SOMB OTHER WORD IKSBRTBD IN A LIBBL^ OR OTHBR LBOAL nCSTRl!- 

MBNT> BT A MISTAKB OF THB TRAN8CRIBBR. 

1 • 

Error in I. SHOULD an eiTor occur va> the fume or surname of the 

name of 
party. 



plaintiff or defendant^ which is matiifest from the proceedings in 
a cause: 
Sum of II. Or, should the error be in 2i figurcy i. ^. the transcriber 

money. writing an hundred where twenty should have been written ; or 

the contrary * : 
Name of III. Or, should it be in the name of a church which is in dis- 
benefice. p^^^ between two clergymen ' ; or, where there is a controversy 

respecting tithes* 
Othej ver- IV, Be the error what it may, if only it is evident, and can be 
errors. ppQygj^ f^Q^ ^^ instrument or process itself, and from the other 
acts sped and done in the cause. 
Allegation. V. The allegation of the proctor is as follows : " I allege, that 
through a mistake of the writer of the libel (or other instrument 
or matter given in by my party) the name (John), or the word 
(Rector), (naming the word in which, and the sentence where, the 
error occurs), were written and inserted in such an article or 
position of the said libel, (or other matter or allegation) and are 
to be found in such a line of the same, (reckoning, as the case 
may be, from the top or bottom * of the page), whereas the word 
or name (Thomas), or this word (*), or these words (* * *), should 
haVe been inserted and inscribed : as evidently appears from tHe 
document itself, and from other acts had, sped, and done in the 
cause, to which I refer myself. 



^Writing twenty for an huiidred.^-Oughton. This is the third sort of. 
amendiDent made by detraction, which is mentioned by Mynsinger. — Conset^ • 
3. 1. 2. § 3. 

' Either for the sole right thereof, or only some particular matters or^ 
tithes belonging to it. — Conset, 3. 1. 2. § 3. 

' If the words erroneously introduced are nearer the top than the bottom 
of the page, then the reckoning is accordingly, viz. from the top : but, if 
the error occurs near the bottom of the page, then the reckoning is from the 
bottom. — MSS. Oughton. 

^ Here the proper words must be inserted, as the case may be.— Oughton. 
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VI. ** Wherefore, for all purposes of law, I revoke and with- Error re- 
draw the error, and pray that it may be so considered as revoked ^°^®*^ 
and withdrawn ; and in place of the word or name (John), or 
some other words (* * * ^), I pray that the name (Thomas) may 
be inserted, or the word (vicar) ; and the same of other words 
erroneously written," Then the judge says, " We decree ac- 
cordingly." 

VIL Although this decree for the revocation of a literal error', 
BMty be, and is, usually interposed by the judge: nevertheless, 
Ike revocation and subduction by the proctor only are sufficient ^ ; 
if the mistake or error of the transcriber is apparent from the 
Mbel or process itself* 
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TITLE LXXVIL 

WHAT THE MUTATION OF A LIBEL IS : AND WHEN AND IN 

WHAT CASES IT IS PERMITTED *. 

I. We come now to the other part of Mynsinger's observations ; w^hat the 
viz. as to the mutation or changing of libels. Mutare libellum, ™"ja^on o^ 
(to change the libel), is to vary and alter the substance of it, and, 
by leaving the old action, to propound a new one : or, omitting 
what was before repeated, to request something else. To this 



1 Here the words should be repeated, wl&ch had been introduced by mis- 
take. — Oughton. 

' The author well remembers, that, in a suit between the archbishop of 
Dublin, and the dean and chapter of Christ Church, tried some years since, 
by way of appeal, in the supreme Court of Delegates in England, a commis- 
sion issued, under seal of the court, for the examination of witnesses in 
Ireland ; in which commission an error happened to occinr in the name of 
one of the commissioners. In this case the mistake was rectified by an act 
of court of the said delegates. — Oughton. 

' After the words ** are sufficient," it is thus written in some ancient 
MSS. ** If the mistake or fault of the writer is of such a nature, from the 
document itself, as to make the revocation apparent." — Oughton. 

* This title is copied from Conset, 3. 1. 2. § 4, 5. — Ed. 
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the canonists add, the accumulation of actions, which is nothing 
else but the conjoining two several actions in the same libel, 
against one and the same person. 
In what II. Our next enquiry is, when, and in what cases this is per- 

^ueZ^'" Doitted ; respecting which there are two rules to be observed* 
First rule. HI* 1* Before the suit is contested, mutation is regulariy 
permitted. Though some cases are excepted, in which ndther 
Limitations that, nor amendment of the libel is permitted*, As, first, when 
to rule. ^y intend, under colour of this mutation, to revoke his, or thdr 
confession. Secondly, if any intend, or strive to take away the 
right for which, he or they, are sueing an adversary. Thirdly, if 
a mutatioa or amendment has once been made already ; or that 
there wants proper seasons for such mutation to be made ; or else 
that, for some cause, the same falls not within the power of the 
judge to allow. As when, a civil action being omitted, the party 
thereupon intends a defamatory or criminal suit. Fourthly, if the 
following action be lost, or taken away by election ; as because 
the actions could not be admitted; or else because they were 
contrary one to another. Fifthly, where any intend a mutation, 
purposely to defer the first action, or to renounce the sole instance 
of that cause. In these cases a mutation is not permitted. But 
if any intend absolutely to remit both the suit and the action, 
then they are to be heard. A sixth case in which this changing 
of a libel is not permitted is in criminal causes, being forbidden 
by the Turpillian ordinance, as Bartolius has explained \ 
Second IV. 2. The Other rule is, that, after the suit is contested, a 

" mutation, or changing of the libel is not permitted, because that, 

whosoever contests suit, is tied to that same instance by his own 
proper contract. Yet this rule is not always without exception. 
Exceptions. First, because there is sometimes, through a mistake, one thing 
asked instead of another, or for some other cause than of right it 
ought to be asked. For in, this case it may be lawful, the error 
being proved, to change the libel, after the suit is contested, in 
the same instance. Secondly, the rule takes no place, when the 
suit is not deferred by such mutation, but is only made in order 
to avoid a penalty. Thirdly, the rule takes no place where the 
parties do agree and consent to such mutation, for the judge ought 
to confirm their consent. There are many other cases of the 
like nature, of which ecclesiastical writers treat in their proper 
places. 

' Bartolius in L. Qusesitum^ 5, T. ad Turpill. — Conset. 
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V, Mynsinger comes next to speak of the accumulation of Accumula- 

tion of 
actions. 



actions, which he says is regularly granted. For it ought not to *'**" °^ 



be denied to any to use all the right they have on their parts, so 
that they do it not out of fraud to the other party ; and in what 
cases these are permitted, or not permitted, he shows from the 
34th number, to the end of this same section. 

VI. At No. 27, Mynsinger says, that in all cases where the What 
plaintiff is permitted to amend or alter, he is bound to pay to the pa^y^* 
defendant his charges, which he calls indebitce fatigationis, for amending a 

libel IS 

such unjust delay. And of this nature also seem to be those liable to. 
charges which Mr. Clarke treats of in his Title de Expensis 
retardati processus, being due for all such things or matters as 
are given in on either side to retard the proceedings \ 
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TITLE LXXVIII. 

WHAT EXCEPTIONS ARE: AND THE DIFFERENT KINDS OF 

THEM «. 

I. The word exception, taken in general, signifies every what ex^ 
judicial act or defence, whether propounded by the plaintiff or ceptions 
the defendant But, taken more particularly, it signifies an 
excluding or delaying the action ' or intention. 

II. N ow there are many sorts of exceptions ; some are peremp- How many 
tori/ *, which are either simply such, or defensive. ^^^^ ^^^^^ 

. III. Others are dilator y, which defer the cause; and these 
are also twofold, viz. dilatoria solutionis, where perhaps the party 
alleges the payment or satisfaction of what is sued for, and decli- 



are. 



» See tit. 139.— Ed. 

* This title is copied from Conset, 2. 7- 1. § 1> 2. — ^Ed. 

^ Jac. Blum. Proc. Cam. tit. 69, n. 3. Alciat. de except. M)ms. Inst, de 
except, in Rub. n. 8 — 13. Panorm. in Rub. d. except. Lanfr. — Conset. 

* See Mynsinger, T. d. except, per tot. et praesertim, sect. Appellantur, ff. 
lib. iii. d. except. — Conset. 



natoriajudiaiif which are exceptions in order to the declining ^e 
cause. 

These reeusatory exceptions arise from many causes ^: Ist, by 
reason of the judge^ who may be excepted against by recusation ', 
provocation^ &c. ; 2dly, by reason of the arbitrators, of whom in 
the following section ; Sdly, by reason of the plaintiff, of whom 
we spoke fully in the foregoing chapters 5 4thly, by reason of the 
proctor; and, further, by reason of *the advocate ^ the Kbel; the 
witnesses; the interrogatories; pdbHc instlHnnehts;:' positions; 
sentences, &c 

IV. A third sort of exceptions are called medicBy or mixt. 

V. A fourth sort of exceptions are called anomalce *, or irregular, 
because they follow not the form of any other exceptions. Of 
which kind is an exception' against an excommunication. 



TITLE LXXIX. 

IN WHAT PART OF THE PROCEEDINGS EXCEPTIONS MAY 

BE URGED K 

Peremp- !• PEREMPTORY exceptions, which some call perpetual, may 
tory excep- ^e urged or propounded in any part of the proceedings before it 

be concluded in the cause \ 
Dilatory IL Dilatory exceptions, which some divide into temporal, per- 

exceptions. gQUjj^ and real. Ought to be propounded and urged before 
cMtestatton of suit; and these are they we have spoken of in the 
preceding title, touching the state of the plaintiff, which are caUed 
by Mynsinger, procuratoruse exceptionis ". Of which the recusa- 
tion of the judge is another sort. Yet, if in case the party thus 
excepting has not knowledge of these dilatory exceptions, viz. 
that his adversary was excommunicated, or a minor, 8z:c. until 



1 M yns. ubi S. sect. PraBterea ex personsB s. dilatorise exceptiones qiudis 
sunt procuratorise, n. 1. 2. Inst, and n 4, 5. — Gonset. 

* Manuale Jur. verb. Sign. verb, exceptio. — Gonset. 
' Rosbach, Prax. Civil, tit. 42. per tot.--Gon8et. 

^ This title is copied from Con8et>. 2. 7> i« § 3^— Ed. 
^ Lanf. d. except, n, 3. -r^naet^ . ; : 

* Mynsing. Inst. d. exoejpft. se^. Praoteretty^l.-^anseti 
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after the auit is conteated, then he may urge these exceptions 
any time before it be concluded in the cause, but not after ^ 

1 1 J. Mixt exceptions, in respect of their circumstances, may be Mixt ex- 
reduced to the two former ; therefore they may participate equally ^^^P**®"*^* 
u^ their privileges : for so the author understands Alciatus '. 

JV, The anomalar exceptions, which some divide into ybror- Anomalar 
abiles 9ind ocUosae^ seem. to the author to be reducible to the^^*^^^ 
fonner also, though they be said, ex singulari quodamjure^ to be 
propounded and urged as well after as before contestation of stiit^ 



TITLE LXXX. 

THE EXCEPTIONS WHICH MAY BE ADVANCED BY THE DE- 
PENDANT BEPORE CONTESTATION OP SUIT : 

AND THE FORM OF THE PROTEST WHICH HE MUST^ IN THAT CASE, GIVE IN. 

I. Previously to contestation of suit, the following exceptions Exceptiotis. 
may be proposed and alleged, viz. 1. That the cause is pending 
before another tribunal '. 2. That the judge is prejudiced *. 3. 
That the court is incompetent. 4. That the court has no juris- 
diction *. 5. That the other party has no interest in the ques- 
tion •. 6. That judgment has already been given '. 7. That the 
adverse proctor is not legally constituted *• 8. And the like * ". 



^ Mynsing. ib. n. 5. Wesemb. ff. t. b. n. 10.-*-Conset. 
' Alciat. Jur« Utriusq. Prax. Titul. De Excapt, sect. Med. sive mixtae. foL 
118. — Conset. 
' Where another judge is presiding. — Oughton. 

* See part 2. tit. 272. — Oughton. 

* See part 2. titles 223, and 224. — Oughton. 
VSee part 2. titles 227, 228, 229> 230.^-Oughtoii. 

' This exception, however, is of no avail in a matrimooial suit : as will 
appear by turning to part 2. tit. 205, § 3. — Oughton. 

^ Look below to note 10, in this title, § 2. 4. — Oughton. 

^ ** What other exceptions may be advanced, will be best ascertained in 
each particular suit by consulting learned advocates.'^ — MS. Oughton. 

10 1. Of these exceptions some have reference to ^t person ofthejvd^. For 
example, that he has no power to try such and such a matter in his court. 
Should this exception be made, it must be previously to any other objection ; 
because, if any other point is brought before the comrt, the proceedings which 
must arise out of it, and be subject to the cognizance of the judge, suppose 
an acknowledgment of his jurisdiction ; after which the plea of deeUnatio 
fori, (a denial of the authority of the court,) instantly must fall to the ^[^>kcA« 
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Protest. II. If the defendant purposes to avail himself of the benefit of 

any of these exceptions, he must appear, or his proctor must 
appear for him, under the following, or such a. protest as the 
following ^ : " That he cannot (for himself, or for his client, if he 
be a proctor) allow, but must dissent from, the competency of the 
judge in this cause : and that he can in no respect permit the suit 
to continue subject to his jurisdiction % unless as far as he is 
legally bound to do so." Then follows a specification of the 
nature of the exceptions K 



2. Other exceptions relate to the person of the litigant party, of which kmd 
are all objections against the legality of the appearance ; for instance, if a 
minor appears without his guardian ; a body corporate without their syn- 
dick ; a proctor under a dubious or insufficient proxy. Excommunication 
also may be advanced as a bar to further proceedings, either before or after 
contestation. The plea, " tud non interest," questioning the interest of a 
party, may likewise be brought forward, as well before as after contestation. 

3. Some exceptions have reference to the cause. As for example, that the 
libel is indeterminate and obscure, or that the proceedings are irregular. 

4. Exceptions against a false proxy may be raised after contestation, no 
less than before, and even after sentence ; because such a deception renders 
the proceedings null and void from the first. — MSS. Oughton. 

^ Exceptions are generally made in writing, and the promovent is to reply 
in the same manner. — Cockburn, Clerk's Assistant, p. 24. 

* This passage is otherwise thus worded : ** And that he will in no respect 
allow the suit to continue in that judge's court, unless it shall appear that he 
is legally bound to do so, and as far as he is legally so bound."— -Oughton. 

^1. The following passage occurs in an ancient MS. by way of addition. 
" These exceptions the judge must admit, and he must assign a term pro- 
batory. And the proceedings, with reference to the libel must be delayed, 
until the party advancing the exceptions has either proved them, or failed in 
proof thereof. * Neither is the party proposing the same obliged to contest 
suit, unless he fails in proof. Should he fail, however, not only is he bound 
to contest suit, but also he is condemned in the expences of the retarded 
process." 

2. The proctor for the plaintiff, if he has reason to believe that these 
exceptions are tendered for the purpose of delay, will take care to administer 
an oath to the proctor of the defendant, or to the party proposing the same, 
before their admission, to this effect, *' that he, the defendant, (or his proc- 
tor), does not advance these exceptions out of malice, nor for the purpose of 
delapng the suit more than is needful, and that he believes he can prove the 
same." 

3. Or, the proctor of the plaintiff will produce the oath against calumny, 
and require the defendant's proctor to take such oath, and to observe all the 
restrictions contained therein. 

4. As to those restrictions, and what penalties they will incur, who refuse 
to take the oath against calumny, when tendered to them, will be explained 
hereafter in the titles which relate thereto. See tit. 137, and tit. 124, 
§ 7, 8, 9, 10, 11. — Oughton. 



SECURITY. 



TITLE LXXXI. 

WHAT SORT OF SECURITY IS REQUIRED FROM THE PAR- 
TIES IN A SUIT ; 

AT WHAT TIME, AND TO WHAT PURPOSE, AND WHETHER ONLY FROM ONE, 

OR FROM BOTH THE LITIGANT PARTIES ^ 

I. It is in this part of the suit that parties, if need require, ^^'^ .^* 

cuntv 18 rC" 

usually insist upon security '. quired. 

II. As to what this security is, how it is defined, and how What the 
many sorts of it there are, we refer the reader to Wesembecy, *®^""*y **• 
Alciatus, Mynsinger ', Speculator, Bartolius, and others^ under 

the same head of " Satisdatione." 

III. All these writers agree, that not only one, but both the ^^^^ 
parties ought to give security. The plaintiflf* ought to give should give 
security to the defendant, that he will persevere in the prosecution ''^^""^y' 
of the suit, either by himself, or his proctor, even to the end of 

the same : and this he ought to do before he offers his libel, if the 
defendant requires it, but not otherwise *. This security is not 
considered effectual, unless it is either with bondsmen, or (per 
cautionemjuratoriam) by the oath of the party ® ; nor is it the 
plaintiff alone, but also his proctor, who must give security, if 
required . 

IV. Thus, the defendant, so soon as he receives the libel, ought 



^ This title is copied from Conset, 3. 1. 2. § 7. — Ed. 

^ Zouch. Jurispnid. Elementa, part 5, § 8, sect. " postquam" parties in 
Judic. — Conset. 

3 Mynsinger, Institut. tit. de Satisdatione. — Conset. 

^ Myns. Inst. tit. de Satisdat. sect. Sed hodie, n. 2. Wesembecy, in ft. 
ib. n. 3. Alciat. ib. speculat. sect. 1. — Conset. 

5 Wesembecy, ibid. n. 3. — Conset. 

® Myns. ubi s. n. 5. Alciat^ ib. — Conset. 

' Myns. ibid. sect. Si autem. Wesemb. nbi s. n. 3. — Conset. 

o 
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to give security, either by his promise, or his bond, or his oath, 
that he will abide in judgment until the suit is determined \ 

V. Further, it often happens, that in this part of the suit, 
when the cautions are entered on both sides to the effect afore- 
said, the defendant intends some action against the plaintiff 
by way of reconvention ; in which case petitions are mutually 



made on both sides 



s 



CONTESTATION OF SUIT. 



TITLE LXXXII. 

WHAT CONTESTATION OF SUIT IS ». 

Contesta- I. We have above, in the first part of these judicial proceed- 

^°°- ings, explained all such things as are preparatory to judgment. 

Wherefore we now come to the second part *, wherein the prin- 
cipal causes are treated : and this is the contestatio litis, or the 
contesting of suit, which begins in the very exordium of the 
suit, and retains that name and order, even until the sentence. 

Definition. II. Now this Contestation of suit is defined, the piincipium 
formale^y the fundamental judicial act, whereby the judge begins 
to take cognizance of the cause ; and it is made by a narration of 
the principal business, on the plaintiffs part, propounded in law, 
and by a contradiction ", or an objective answer following it, on 
the part of the defendant. 

Illustra- III, This contestation of suit is manifold : therefore, for the 

tion. 



^ Myns. ibid. sect. Sed hodie, n. 1. Wesemb. n. 2. Alciat* ib. ff. qui 
satisdat. coguntur. — Conset. 

* Alciat. de Reconven. — Conset. 

' This title is copied from Conset, 3. 2. 1. § 1. — Ed. 

* In quia ipsa judicia, Alciat. de Lit. Contest. — Conset. 

* Spect. de Fal. sect. n. 10. et de Sent. sect, juxtanum, 6. Myns. obs. 74. 
cent. 3. Obs. 26. cent. 4. — Conset. 

« Cujacius, observ. lib. ix. cli. 21. Socin. Caput, unic. n. 7. de Lit. Cont. 
Chilia in Prac. c. 60. art. 14. lib. iii. — Conset. 

7 
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better illustrating its several divisions, we will add this following 
analysis ^ 

^Affirmative. 

{r which is either made '^ eventual, 
general < in express words, > 
t or tacitly J pure, 

special. 



n3 

a; 
a; 



As when, in emergent affairs, before the 
suit is contested, and in which it is not 
I ) Qtmsi contestata, \ lawful to contest suit expressly, the 
or in a manner 1 suit is in a manner contested, and as 
contested, by it were, contracted in court, by the 
the doing some ) mere interrogation and answer be- 
act which is as \ tween the parties. So likewise in 
valid as an ex- J cases where the contestation of suit is 
press contesta- j not necessary, the suit is said to be in 
tion, J a manner contested by the next con- 

tradictory act which concerns the 
merits of the cause. 

There are also two other divisions in respect of its genius, or 
the nature of it, being said to be either civil or criminal. 



o 
o 



TITLE LXXXIII. 

CONTESTATION OF SUIT IN A PLENARY CAUSE \ 
I. The plaintiff, or rather the proctor of the plaintiff', on the Contesta- 

tion. 



1 Conset refers the reader to the Manual of the law, De Verb. sig. the 
word ** lis," where he will find all these divisions explained. — Conset. 

2 1. Contestation of suit is the foundation and comer-stone of every 
plenary ecclesiastical cause, without which all the proceedings are null. 

2. Witnesses are not regularly introduced, before contestation of suit ; at 
least not then without restriction. 

3. Though frequently, according to modem practice, they are produced 
and admitted before contestation to take the oath, as lawyers express it, cfe 
bene esse *, i. e. conditionally, and in case the suit is contested negatively by 
the adverse party. 

4. Contestation immediately causes the proctors on both sides to become 
lords of the controversy, or masters of the suit. — Oughton. 

^ Contestation of suit cannot take place, unless the plaintiff, or his proctor 
are present in court. — Oughton. 



• Cowel observes, "ds bene esse" are common Latin words, but their meaning » 

o2 
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day assigned for the defendant's answer to the libel, should say, 
in presence of the said defendant, or his proctor, " I pray an 
answer to the libel, according to the terms of your assignation \" 
Affirma- 1 1. Then the defendant, if he does not wish to contest suit 

negatively, should confess the libel % by answering affirmatively, 
and submitting to the judge, and tendering payment of the taxed 
costs. This is often done in defamation causes ^ 

III. If, however, the defendant intends to contest suit nega- 
tively*, he must make the following declaration. '^Protesting 
against the libel, for its too great generality, inapplicability, 



tive contes- 
tation. 



Negative 
contesta- 
tion. 



1 1 . On the day of the production and admission of the libel, the proctor 
of the plaintiff should petition that an answer be immediately given to the 
same, (as in tit. 79, § I*)- Or, if the court grants the opposite party the 
indulgence of postponing the answer to some future day, (as in § 2. of the 
same title,) then, on that day of prorogation, the plaintiff should require an 
answer to be returned to the libel, agreeably to the assignation of the judge 
in that behalf. 

2. If the proctor of the defendant, or his party, refuses to reply to the 
libel, or any matter or statement admitted by the judge, in order to avoid 
contestation of suit, he (the proctor) renders himself liable to suspension 
from his office, and his party is obnoxious to excommunication. — Oughton. 

" ** If the defendant confesses the contents of the libel, such confession 
has the force of a sentence, and the party in effect condemns himself. For 
there can be no more complete proof, than a man's own acknowledgment." 
— MS. Oughton. 

^ And is called a single or simple confession. There is another sort of 
confession, which is called a qualified confession, when the defendant does 
indeed confess the fact, but yet adds some certain qualities or circumstances 
of this fact, which are silently passed over by the plaintiff. By reason of 
which omission of the circumstances of the fact, it may be said to be differ- 
ent from the fact propounded in the libel, and so, consequently, the action 
instituted is foolish, &c. Hence, though the defendant may not simply deny 
the fact, yet he may do it indirectly, whilst he shows the fact to be much 
otherwise than what is related by the plaintiff. — Conset, 3. 2. 1 . § 4. 

♦ In an ancient MS. it is thus written : *• But if the defendant intends to 
defend his cause, and to contest suit negatively." — Oughton. 



something more dark. As thus, to take or do a thing ** de bene esse " is to allow or 
accept it for the present, till it comes to be more fullj examined, and then to stand 
or fail according to the merit of the thing in its own nature, so that **valeat quantum 
valere potest," So in chancery, upon motion of one of the less principal defendants to be 
examined, the court sometimes will order it, " de bene esse/* i. e. he may be examined, 
but so that upon hearing, and fully examining the case, his deposition may be allowed or 
suppressed, as the court shall think fit. See Langham's case, Cro. 3. par. fol. 60. So 
also at common law, the judges frequently take bail " de bene esse" i. e. to be allowed or 
disallowed upon the exception, or approbation of the plaintiff's attorney : however, in 
the interim they have a well being or conditional allowance.— Ed. 



CONTESTATION OF SUIT. 175 

obscurity, nullity, and erroneous representations, I answer, that 
the statements, as contained in the said libel, are not true, and, 
therefore, that the prayer of the said libel should not be granted. 
And thereupon I contest suit negatively \" 

IV. Plaintiff: " The libel is distinct in separate heads, and I Repetition, 
repeat the same in force of positions and articles % and I pray, 

that it be so repeated, and admitted by the court/* 

V. Judge : " We repeat the libel in force of positions and Admission, 
articles, and require that it be so taken ; and we admit the same, 
reserving to the court its jurisdiction in determining on the inap- 
plicability of any part, and rejecting it accordingly." 



* 1. Here the following words are inserted in an ancient MS. : " If con- 
testation of suit is omitted in a plenary cause, the whole proceedings fail, 
even though the plaintiff should have most fully proved the libel." 

2. " However, it is different, if the defendant, in any part of the suit, 
confesses the contents of the libel, for by such acknowledgment all the 
nullity is removed." — Oughton. 

* Proctors are wont to compose or draw the libel articulately, and to 
separate it into positions, (which are the heads or clauses into which the 
libel is divided), and thence comes the name ** positions," because (ponunt) 
they lay down, or maintain, those things to be true, which they recite. — 
Oughton. 

Alciatus and Lanfranc, tit. de positionibus, observe, that positions are 
wont to be propounded in their practice in this part of the proceedings 
(meaning immediately after the oath of calumny) . But this practice seems 
to be hyperbolical, as well as obsolete. For, whether you respect those 
positions which are called defensive, peremptory, exceptive, elisive, declara'* 
tory, replicative, &c. you cannot but confess they seem to be included pro- 
perly in these, when and in what part of the proceedings soever these are 
urged, as whensoever we except, then may we be said to propound positions 
exceptive, &c. Now Alciatus intends them as questions, particularising 
and specifying the contents of the libel more expressly. By reason whereof 
the defendant, who would probably answer in such general terms to the 
obscure libel, that he would not at all ease the plaintiff from the proof of 
aught, is now in such labyrinths, as he must of necessity, if he answers so 
many several and particular questions, confess something, whereby the 
plaintiff may be eased in his proof. And in this respect articulus and positio 
seem to differ little, and therefore at this day they are promiscuously taken 
the one for the other, and good reason they should. For, if this be the 
intent of these positions, there cannot be any thing more particular than a 
libel in articles. I confess myself an absolute stranger to this piece of prac- 
tice, not remembering that I ever observed any positions of this nature 
which Alciatus speaks of. Only positions additional I have known, but 
these seem to respect the amending or mutation of the libel, and therefore 
are superfluous to be treated of apart from that act or maimer of practice. — 
Conset, 3. 2. 4. 
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Answers. VI. Pkuntiff: " The Kbel being articulate^ and repeated in 
force of positions and articles, I require an answer to be given 
thereto, by the defendant and his proctor." 

Dedara- VII. Defendant * : ** I deny the truth of the positions '." 

tion. VIII. Plaintiff: " I make oath, that I believe I shall be more 

relieved by the answer of the principal party, than by the answer 
of his proctor engaged in this suit *. May it therefore please the 
judge to decree the principal party to be cited * to appear on some 
suitable day, for the purpose of answering personally * to the 
positions of the said libel *." 

Decree for IX. Judge: "We decree the principal party to be cited to 

answers. * * * • 

give in his personal answers to the positions of the said libel, on 
such a day," naming the day, which is regulated by the distance 
of the defendant's place of residence from the court \ 

TermfOT X. Defendant: "I dissent, and pray a term to be assigned 

P^^ • the plaintiff to prove his libel." 

XI. Judge : " We assign three (or four) court days *, for the 
purpose of proving the libel ;" depending on the distance of the 
plaintiff's dwelling-housd from the court, and on the importance 
and difficulty of the cause. 

XII. Defendant: "I dissent" And, if the time allowed for 



^ Or his proctor. — Oughton. 

^ An ancient MS. has it thus : '' I do not believe the positions, as they 
are laid down in the libel, to be true."— Oughton. 

^ Now, according to our modem practice, in order to obtain a decree for 
answers, the above allegation is made by simple asseveration without any 
oath by the proctor, and entered as an act of court, ». e. in place of the 
words, '' I swear that I believe I can," &c. it is said, '' I allege that I can," 
&c. — Oughton. 

^ With relation to the personal decree against the principal party consult 
tit. 86. throughout. — Oughton. 

* Either before the judge or some commissioners appointed in his stead. 
— Conset, 3. 2. 1. § 5. 

* Some MSS. add, *' The principal party being a more legitimate or Qatu- 
ral soiu'ce of information, from whom the truth may be more easily and 
fiilly elicited, than from his proctor." — Oughton. 

7 This sort of citation is called a special citation, being directed only to 
one particular act of the proceedings.— Conset, 3. 2. 4. § i. 

^ 1. By the constitution of the court, three court days, must be allowed 
to prove the libel. 

2. Which court days, called the term probatory, do not begin to be reck- 
oned, till after the defendant has given in his answers : supposing the 
answers to be prayed. —Oughton. 
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proof is too long and unsuitable^ he should add, ^' on account of 
the prolixity of the term." 

XI I I. For as, if the term probatory allowed to the plaintiff by Appeal 
the judge is too short, and altogether incompetent, respect being 

had to the weightiness of the cause, it is in his power to appeal : 
so, if too prolix a term is assigned, the defendant in his turn has 
just cause of appeal : which, however, he cannot avail himself of, 
unless he dissents from the grant of the assignation. 

XIV. Note, that in a defamation cause, the judge is not wont 
to decree for the answers of the principal party, till after the pub- 
lication of the depositions of the witnesses on behalf of the libel. 
Or, if the judge makes such a decree before publication, the act 
always specifies, that the decree shall not be extracted, nor the 
same be executed, before publication of witnesses : because the 
principal party is not bound to answer a criminal charge, unless 
it has first been proved by witnesses ^ 

XV. The decree for the principal party, in every case, is wont Decree for 
to be applied for by the advocate retained in the cause, although ^'*^^®^^' 
it is always inserted in the acts, that the proctor applied for it ; 

and this has been the practice steadily adhered to from times of 
old, that the judge may know there is an advocate engaged in the 
cause ' ; which fact is further made manifest to him from this cir- 

1 In causes of defamation, a personal answer should not be decreed, only 
as far as by law it may, that is, to all such facts as do not criminate ; 
viz. as to the jurisdiction and residence of the party, &c. ; for, by the laws 
of these kingdoms, no one is obliged to criminate himself. However, after 
publication, when the defamation is proved, such answer may be decreed. 
For, it is agreeable to the civil law, that all persons be compelled, notwith- 
standing they be condemned, and proved guilty, to confess their guilt ; but 
the common law abhors compelling any one to condemn himself. — Cock- 
bum, p. 26. Subsequent decrees have established a contrary doctrine. See 
Bum's Eccl. Law, p. 63. note 7. word " Answer," and Su: John Nicholl's 
decree, Schultz v. Hodgson, in Addam's Reports, vol. i. p. 107 — 113. — Ed. 

' See Canon 130. " For lessening and abridging the multitude of suits 
and contentions, as also for preventing the complaints of suitors in courts 
ecclesiastical, who many times are overthrown by the oversight and negli- 
gence, or by the ignorance and insufficiency of proctors ; and, likewise, for 
the furtherance and increase of learning, and the advancement of civil and 
canon law, following the laudable customs heretofore observed in the courts 
pertaining to the Archbishop of Canterbury, we will and ordain, that no 
proctor exercising in any of them shall entertain any cause whatsoever, and 
keep and retain the same for two court days, without the coimsel and advice 
of an advocate, under pain of a year's suspension from his practice ; neither 
shall the judge have power to release or mitigate the said penalty, without 
express mandate and authority from the archbishop aforesaid." 
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Signature cumstance ; no libel can be admitted, unless first attested by the 
of advocate, gjgnature of an advocate K 

XVI. Observe also, that the proctor of the plaintiff, after con- 
testation, if he believes that he shall be benefited in any respect, 
(viz. in any material position of the libel ; more especially in any 
position of a libel in a matrimonial suit), by the answers of the 
proctor of the adverse party, he may, in the first place, i. e, before 
the decree for the answer of the principal party, make oath, on 
behalf of his client, that he believes the contents of the libel to be 

Oath. true ; and may require an oath from the proctor of the adverse 
party, that he will faithfully answer the charges contained in the 
said libel, on the next court day. To which the judge must give 
his assent. 

XVII. It is more especially necessary that this course should 
be pursued in suits for the restitution of conjugal rights, and in 
divorce causes, and in applications to the court for separation 
from bed and board. Because, probably, the proctor of the de- 
fendant has received such instructions from his client, that he 
would willingly confess the solemnization of the alleged marriage. 
Which confession enables the proctor of the female suitor imme- 
diately to apply to the court for a decree for the expenses of the 
suit, and for alimony ^. Whereas, otherwise, he could not have 
done so, till after the principal party had been examined. Which 
examination is often deferred, especially in such cases as these, 
by the contumacy of the defendant, to avoid his being con- 
demned in costs, and being charged with alimony. 

XVIII. Further, in these cases, if the proctor of the plaintiff 
thinks that he can be relieved by the answer of the adverse 
proctor, in determining the solemnization of the marriage, he 
should not petition for the principal party, till after he has ob- 



1 See Canon 131 . ** No judge in any of the said courts of the archbishop 
shall admit any libel, or any other matter, without the advice of an advocate 
admitted to practise in the same court, or without his subscription ; neither 
shall any proctor conclude any cause depending without the knowledge of 
the advocate retained and feed in the cause ; which, if any proctor shall do, 
or procure to be done, or shall, by any colour whatever, defraud the advo- 
cate of his duty or fee, or shall be negligent in repairing to the advocate, 
and requiring his advice what course is to be taken in the cause, he shall be 
suspended from all practice for the space of six months, without hope of 
being thereunto restored before the said term is fully complete/* 

" As to the petition for the expences of the suit, and for alimony, see 
part 2. tit. 206, § 1, 2, 3.— Oughton. 
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tained the answer of his proctor. Because, in every case, before 
a decree is made for the principal party, the proctor requiring the 
decree, is bound to declare on his oath *, that he believes he will 
come more at the merits of the case by the examination of the 
principal party, than by the answers of his proctor : as was pre- 
viously ' stated *. 



ADDITIONAL ALLEGATIONS. 



TITLE LXXXIV. 

THE PLAINTIFFS RIGHT TO PUT IN THREE ALLEGATIONS *. 

I. The suit is now completely contested, and the parties ready How many. 
to proceed to proof; but as the promo vent has hitherto for the 
sake of simplicity being considered as having only a right to put 
in one allegation, (as a plaintiff at law files but one declaration), 
and as he has a right by the course of the court to put in three. 



^ In pkce of these words, read " is bound to allege." — Oughton. 

2 ». e. in § 8. of this title. But, observe, an oath is not now required of 
the proctor seeking a decree for the answers of the principal party, as was 
stated above in note 3, p. 176. — Oughton. 

* To the conclusion of this title some MSS. attach the following notice : 
" But it is our belief, that any one deposing, and swearing to the truth of 
his deposition, may demand an answer from the adverse proctor at any 
period of the suit, before the decree for the principal party is extracted, even 
though that decree has been made." — Oughton. 

Conset adds, " You have now had an exact account of this contestation 
of suit, before which the judicium is not said to be acceptum, or begun. 
The effects of which contestation of suit are many, viz. the proctor being 
made lord of the suit by it, and having power to substitute, which he had 
not before, and many other things. Now, before we conclude this chapter, 
there are several other matters to be considered, which ought to be done at 
such time as the suit is contested, in form as before, and those are, the 
manner of requesting the proctor's answer in writing to the libel: the 
manner of administering the oath of calumny. The manner of getting the 
citation, which was decreed pro parte principali, &c. And of these in 
several sections, in their order." — Conset, 3. 2. 1. § 7. 

* This article is copied from Arthur Browne's Compendious View, vol. ii. 
chap. 4. p. 111. — Ed. 
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each supporting and strengthening the preceding, it is necessary to 
observe, that whatever has been said hitherto of the one libd 
must be considered as applying to each of these three, when they 
are put in. To explain this further. The promovent, having 
received light from the pleading of the impugnant, amends his 
bill, to use a phrase familiar to the equity lawyer, i. e. he files a 
second allegation (for this part of the proceeding may be more 
justly compared to those in the equity courts, than in those of 
law), and in the same manner he may file a third ; but he can go 
no further. Though one would imagine, from what is said further 
on, in the notes to Titles 139 and 140, that formerly he could. 
Origin of H. When the custom of putting in these additional allegations 

the custom. ••.j i i. i* n i x'»i.T. 'a. 

origmated we know not, lor we iind no mention m the ancient 
civil law of more than one libel flibeUusJ, and indeed in strictness 
of speech we conceive still, that the first pleading or charge of 
the plaintiff or promovent is the only one properly called the 
libel. We can as little find when the number was limited to 
three. From what is said further on in this work *, the number 
seems only to be limited by the discretion of the court, or in con- 
sequence of some rule served upon the adversary. 
Defensive HI, The defendant or impugnant has also a right to put in 
P e ngs. ^jj^gg defensive pleadings ; but in testamentary and administration 
causes both parties are actors or plaintiffs, as at law in a replevin 
cause, and therefore in them we do not hear of defensive matters, 
&c. but each party puts in, or may put in, three allegations. The 
husband charged with cruelty, or the wife with adultery, are to de- 
fend themselves ; but the party setting up a will, and his opponent 
setting up intestacy, are both plaintiffs, and claimants of the de- 
ceased's property, upon different grounds. 



1 Oughton, tit. 139, and 140, notes. 
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TITLE LXXXV. 

WHAT AN ANSWER IS, AND IN HOW MANY WAYS IT MAY 

BE UNDERSTOOD K 

I. An answer is an assevering of a position consisting of affir- What an 
mation^ or negation '. Or, an answer is a confession ' made to ^^^^^ ^ 
the position or articles of a libel, by the words, " he doth," or, 

" he doth not believe," &c.* 

II. Now these answers may be diversely made, and as diversely How many 
construed, viz. 

r categorical, or simple enunciation, or speech. 



ways an 
answer 
may be un- 
derstood. 



Answers may 
be diversely 
made, and 
as diversely / 
construed, 
in respect 
of some 



hypothetical, or compound speech. 

modal speech. 

affirming, ^finitely, 
or < or 
Quality by rea- ] denying, (infinitely, 
son whereof, < ^necessarily, or 

they are either J true •< contingently, L e. by 

or ( accident, 

false. 



V Equipollent term. 



* This article is copied from Conset, 3. 3. § l, 2. — ^Ed. 

' A personal answer ought to have three qualities in it. 1st. It ought to 
be pertinent to the matter in hand. 2dly. It ought to be absolute and 
unconditional. 3dly. It ought to be clear and certain. That answer is said 
to be made absolutely and simply, which is made without shiftings and 
doubtings, and to which nothing is, or can be added. — AylifFe, tit. Pers. 
Ans. p. 65. 

^ Ummins, Disput. 15. n. 20. — Conset. 

* Gail, 1. obs. 92. Myns. 5. obs. 86. Rosbach, prac. Civil, tit. 52. n. 1. 
— Conset. 
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For example, a categorical answer is said to be that in which 
the subject, and the predicate have their principal parts ; so that 
to answer categorically is nothing else than to answer after the 
same manner as the question was propounded. As, suppose this 
was the position or article to be answered, *^ I propound that 
Titius did freely ratify and confirm that will, whereby he is pro- 
hibited from being executor." To which position Titius gives 
this categorical answer, either simply and absolutely, " I believe," 
or " I do not believe, that I confirmed that will," &c. or adding 
this quality, " I do not believe that I did it freely." In this you 
perceive the answer is made after the same manner as the position 
was propounded. But when Titius answereth thus to the posi- 
tion, ** if I did confirm that will, I was ignorant that there was 
any lawful prohibition contained therein ;" or, " if I did confirm 
it, then I was compelled to it," &c., this sort of answer is called 
an hypothetical answer ^ Likewise, if Titius answers thus, " it 
is possible I might confirm that will," &c., or, *' I was necessarily 
compelled so to confirm it ;" this sort of speech is said to be a 
modal answer. Also answers may be finitely affirming, or infi- 
nitely denying, which happens no otherwise than by the manner 
of placing the note of negation ; and though this nicety is not 
always worth taking notice of, yet sometimes it may happen, that 
the party who gives the answer may be in danger of being per- 
jured, in consequence of those who draw the answer, not observ- 
ing to place the note of negation right. As, suppose a position 
or article is put thus, "the testator was in so good health of body 
at the time of making the will, that he was able to write over his 
will himself, and seal it," &c. If the defendant, purposing to 
answer this article negatively, answers thus, " Credo defunctum 
potuit non scribere testamentum," &c. this is an affirmative speech 
instead of a negative, and implies no more than that, " the de- 
ceased was able to let alone the writing and sealing of his will ;" 
whereas the party answering intended to deny absolutely, " that 
he had the least ability to write his will," as is alleged ; which 
would have been so understood, had the particle " non'^ been 
placed before ^^ potuit. ^^ From this example it must appear what 
ill effect a mistake of this nature, either in the personal answer^ 
or the proofs, may have upon a party's interests. 



* Manual juris, de verb, signif. vide verb, responsio. — (Jonset. 
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TITLE LXXXVL 

PERSONAL DECREE » AGAINST THE PRINCIPAL PARTY, TO 
ANSWER THE POSITIONS OF A LIBEL. 

I. The plaintiff should be careful to procure the answers of Answers 
the principal party ^ on the other side, to the positions of the libel, ^thom de- 
as quickly as possible, after contestation of suit '. In order that, lay. 

if his case is established by the confession of the defendant, he The reason. 
may proceed to the conclusion, and to sentence in the cause, 
without examining witnesses. Or if any portion of his case is 
established by such answers, he may produce witnesses in con- 
firmation of the remaining articles only. And thus exonerate 
his client from the burden of proving facts which are acknow- 
ledged. 

II. To this end, the plaintiff should see that the decree for Decree* 
the principal party is properly drawn up, and authenticated by 

the seal of the judge *, and executed personally on the defendant *. 
And after its execution, the plaintiff should endorse a certificate 
on the back of it, and exhibit it in court, on the day fixed for its 



1 As to the mode of petitioning for such a decree, see tit. 83, § 8, 9. and 
observations thereupon. — Oughton. 

* The form in which these answers should be drawn up, may be seen in 
tit. 132. and the observations thereupon. — Oughton. 

5 After contestation of suit, and the oath of calumny taken by both the 
litigants, the next step which follows in course of practice, is the demanding 
and giving in of what the civilians call personal answers, which are made in 
writing, to the several articles or positions of a libel, or to any other judicial 
matter exhibited in court. — Ayliffe, verb. Pers. Answers, p. 65. 

* Should the principal party on the other side be present in court, at the 
time when the application is made for his personal answers, there is no need 
of a decree for answers under seal ; but the principal party must be produced, 
and bound by his oath to return a faithful answer, as in tit. 89> and observa- 
tions thereupon. — Oughton. 

^ Sometimes, however, a decree of this kind for answers, is executed on 
the proctor of the principal party, on a special request for that purpose. 
See the cases stated in observations on tit. 38. And, further, see the argu- 
ment of Sir John NichoU, in the case of Durant, Addam's Report, vol. i. 
pp. 114. 123.— Ed. 
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return *. If the defendant appears, he should be produced (as is 
explained in the title, " On the production of the principal party*.") 
If he does not appear, his contumacy should be charged upon 
him, and the plaintiff should petition that he be excommunicated 
(that his contumacy may be certified to his majesty in chancery. 
— Ed.) as in the title " On the exhibition of a citation before the 
judge," &c.* 



TITLE LXXXVIL 

A COMMISSION FOR THE EXAMINATION OF THE PRINCIPAL 

PARTY *. 



Commis- 
sion. 

For what 

purpose 

granted. 

Time and 
place of 
execution. 



I. To prevent, as far as may be, or diminish, the expences of 
a suit, the judge usually grants a commission ' to certain persons 
to administer an oath to, and examine, the principal party (espe- 
cially if he lives at a distance), without naming any particular 
day, or any fixed place, but leaving any day and place open to 
the parties, before a day which the judge fixes upon, depending on 



1 t. e. on the day fixed in the decree for the appearance of the defendant. 
— Oughton. 

* See tit. 89- — Oughton. 

' Consult, throughout, tit. 55, § 2. And also tit. 57. " On the form of 
the petition of Excommunication." — Oughton. 

* The chief causes of commissions are the remoteness of the witnesses 
from the place of judgment, their inability of body in respect of age, or some 
accident, &c., in which case their examination is to be made, or brought 
about, per subsidium juris, by a supply of the law. Alciatus shows the 
reason of these commissions to the full. Alciat. de Test. sect, de Test, 
exam vers Also, Wesemb. Parat. ff. de Test. n. 5. p. 911. lit. c. Speculator, 
sect. 1. n. 45. Commissions are manifold, as authors observe. Those here 
meant are of two sorts, the one immediately authorising the commissioners, 
i. e, when the witnesses dwell within the jurisdiction of the judge who 
grants the commission ; the other mediately authorising the commissioners, 
when the witnesses live in another jurisdiction. In this case, the authority 
of the judge where they live must be implored, before their examination can 
be completed ; and, in this respect, it is a mediate authority, depending upon 
the will of another ; which sort of commission is called, a commission svb 
muttue vicissitudinis obtentu, — Conset, 3, 4, 5. § 1, 2. 

^ Called a commission ad partes, t. e. to the place where the principal party 
to be examined dwells. — Ed. 
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the distance of the defendant's residence from the seat of justice. 
A day is also assigned for the transmission of the answers ^ 

II. To which day, or rather to the day following (for in no 
part of the day for the transmission of the answers can the party 
be said to be contumacious, since the whole of the day is allowed 
for the return), the plaintiff must take care that the certificate of 
the decree ' is continued ; in order that, if the party does not 
take care to undergo his examination, and duly transmit his 
answers, he may be excommunicated (declared contumacious. 
—Ed.) 



TITLE LXXXVIII. 

AT WHOSE EXPENCE A COMMISSION FOR THE PRINCIPAL 

PARTY IS GRANTED. 

L If a privileged person ' is called upon to defend an action, 
the expence of the commission should be equally divided between 
the plaintiff and the defendant. 

II. But, if the privileged person originates the suit, then the 
commission should be at the expence of the said privileged party *. 

III. In these days, to lessen the charges of suits, the judge is 
wont, without any particular cause being alleged % on the simple 
request of the principal party, though he be not privileged, to 
grant a commission for his examination. In which case the 



^ Conset observes : *' At the same time, when this commission is obtained, 
to the effect aforesaid, the judge is also wont to assign the commissioners a 
day against which to transmit the answers, and certify what other proceed- 
ings happen in and about the premises." — Conset, 3. 2. 4. § 2. 

' Namely, the certificate of the personal decree, or of the decree for the 
answers of the principal party : of which decree the preceding article treats. 
§ 2. — Oughton. 

' Part 2. tit. 236, § 1. explains what persons are said to be privileged. — 
— Oughton. 

* If the privileged person be the plaintiff*, or he who sueth, then he is to bear 
the charge of this commission, and not the defendant, who receives the 
benefit of it. An improbable consequence, says Conset, for the reason of it 
lies altogether hid from me. — Conset, 3. 2. 4. § 2. 

* Without alleging, for example, the absence of the party by virtue of his 
privilege. For further particulars, as to this description of allegation, see 
part 2. tit. 231, § 3. at the end. — Oughton. 
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party seeking the commission is bound to bear the whole 
expence \ 
Causes IV. In matrimonial causes^ however, it is different. In them, 

m^al. the judge is not wont to decree a commission for the examination 
of the principal party, but the defendants must appear personally 
and judicially, to undergo the examination of the judge ;. in order 
that, in cases permitted by law, they may be sequestered, or 
placed under safe custody % (as appears in the title specially 
applying to such sequestrations ^,) until the examination on the 
libel * has taken place. 



^ 1. After a personal decree, (as a mandate under seal for the personal 
answers of the principal party is called) has been duly executed, the principal 
party is bound to appear, and take the usual oath, and give his answers 
personally in court. Or else, to appear for that purpose before commis- 
sioners duly appointed in the neighbourhood where he lives. 

2. When a commission of this nature is prayed, although the principal 
party is produced and examined on the plaintiff's libel or allegation^ at the 
plaintiff's request, and, as the plaintiff hopes, for his advantage, nevertheless 
such a commission is executed at the expence of the principal party, the 
defendant, because his absence caused it. 

3. If, however, the absence of the principal party is not voluntary, as, for 
instance, on account of ill health, which is the visitation of God, it is the 
opinion of some, that the expence of the commission should fall upon the 
party who applied for it, and not upon the sick person. 

4. But since, generally, after the decree for answers has been duly executed, 
the principal party is bound (if he is unable conveniently to appear in court 
to take the necessary oaths, and undergo his examination, according to the 
tenor of the said decree), to petition the court by his proctor^ in order to 
excuse his seeming contumacy, for a commission directed to individuals, 
near where he lives, to receive his answers, this commission, as is the daily 
practice in our courts, should be extracted, under the seal of the judge, at 
the proper costs of the petitioning party. — Oughton. 

* Separated into some place apart. — Conset, 3. 2. 4. § 2. 

^ As to the sequestration of a female in a matrimonial cause, and the peti- 
tion for such sequestration, see part 2. tit. 200. — Oughton. 

* Likewise at the time of obtaining this commission, the proctors are 
both of them admonished to be present before the commissioners, at such 
time and place as shall be appointed for the execution of the commission.—- 
Conset, 3. 2. 4. § 2. 
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TITLE LXXXIX. 

THE PRODUCTION OF THE PRINCIPAL PARTY, AND HIS OATH. 

▲L80 THE MODE OF PROCEEDINO AGAINST THE SAID PARTY, IF HE DOES NOT 

UNDERGO HIS EXAMINATION. 

I. After the answers have been given by the proctor of the Time of 
principal party to the positions of the libel, as in the article ** On ^^ "^tion. 
the contestation of suit *," such party must, if present in court, be 
produced ^ in the following manner. 

II. Plaintiff: " Respected judge, with reference to the positions ^ona. 
of the libel given in by me in this cause, I produce the principal 
party, and pray, that he be bound, on his oath ', to return a faith- 
ful answer to the said positions." 

III. Then the judge says to the defendant: "Take the book Oath, 
into your hands — ^you shall swear *, that, laying aside all favour 
and affection for your own cause, you will faithfully and truly 
answer the positions of the libel given into this court against you, 

(by such a person, in such a suit). On those points which relate 
to actions done by yourself, you shall answer according to your 
knowledge : and with relation to the actions of others, you shall 
answer according to your belief*. So help you God, and the 
Holy Gospels." 

IV. Thereupon, the party produced, in testimony of his having 
taken the oath, in the form and manner prescribed, kisses the 
book containing the Holy Gospels. 

V. The oath being taken, the plaintiff says : "may it please P^aj'^^ff'* 
the judge, to admonish the defendant to undergo his examination ^ 

on the positions of the libel before the next court day, [or to 



* For the answer which constitutes contestation of suit, see tit. 83, § 3. — 
Oughton. 

^ The necessity of the defendant's protesting at the time of his produc- 
tion, is explained in tit. 90. — Oughton. 

' This oath cannot be required in any case where the party might, by 
virtue thereof, be charged or compelled to confess, or accuse, or pm'ge 
himself of any crime, or the breach of any penal law. Vide Bum's Eccl. 
Law, vol. iii. p. 5. — Ed. 

* Tit. 98. shows the manner of proceeding against a principal party refus- 
ing to take an oath, that he will faithfully answer the positions of the libel, 
or any other matter. — Oughton. 

* See tit. 18, § 3, 4, .5, 6, 7, and part 2. tit. 141, § 1. — Oughton. 

P 
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appear on that day ^ to witness the excommunication of himself, 
(this punishment is now done away with in such cases. — Ed.), 
on account of his contumacy^ for not undergoing such exami- 
nation.] 
Monition. VI. Judge : " We so admonish him." If then the defendant 
does not undergo his examination before the day fixed, and 
does not appear on the said day, nor allege any reasonable cause 
Contu- to excuse his contumacy for not so appearing, his contumacy 
™**^y* must be charged upon him % and in pain thereof, he must be ex- 
nicati™™"' Communicated % in the manner above explained *. And if he 
Denunci- remains excommunicated forty days after denunciation, such de- 
ation. nunciation must be certified ; and the judge must signify to his 
Obduracy, majesty in chancery, that he has thus continued under sentence 
of excommunication after denunciation ; and a writ must be ob- 
Imprison- tained for his apprehension ; and he must be detained in prison * 
ment ^j^^-jj j^^ j^^^ undergone his examination, and satisfied the church 
for his contempt, and has paid the contumacy costs. 

VII. But if the pai'ty, or his proctor*, (on the day assigned 



* 1. According to the modern practice in our courts, the principal party 
having sworn faithfully to answer the positions of the libel, the proctor on 
the other side prays that such principal party, viz. the defendant, being 
present in court, may be admonished by the judge to give in his answers 
personally on the next court day. 

2. In this prayer of the proctor, the above-mentioned clause is omitted, 
viz. " Or to appear on the next court day to see himself excommunicated for 
his contumacy in not undergoing his examination." 

3. Because, a judicial monition is binding in law in the same manner as a 
citation, decree, or monition in writing ; and the judge, speaking in the 
presence of the party, gives the same effect to his words, as his official seal 
would have given in the absence of the party, 

4. The consequence of which is, that in cases where the principal party 
has not, according to the judicial monition, personally produced his answers 
in writing, and given them in, and repeated them, on the day appointed for 
such production, if the other party accuses his contumacy, in pain thereof 
he is excommunicated, (pronoimced in contempt. — Ed.) — Oughton. 

^ The mode of accusing such contumacy may be seen in tit. 55, § 2. 
towards the end. — Oughton. 

^ Now he is sentenced ** to have his contumacy signified to his majesty in 
chancery," without exconmiunication ^d denunciation. — £d. 

* Tit. 67, § 2.— Oughton. 

* See titles 58. 62, and 63. — Oughton. 

^ Then the clause included in the brackets thus, ( ), must be omitted, 
and in its place the following must be inserted : ** But if the party, or his 
proctor [on the day assigned by the judge to the principal party to return 
his personal answers, according to the judicial monition previously given : 



ANSWERS OF THE PRINCIPAL PARTY. Igg 

Cor the appearance of the party to see himself excommunicated, 
in case he has not undergone his examination before the day 
appointed), alleges good and sufficient reasons for not having 
been examined ; as, for instance, that he went to the registry for 
the purpose, and that the registrar could not spare time to 
examine him * ; or any other lawful cause whatsoever ; then the 
punishment attached to contumacy must be postponed to the next 
court day. Or rather, because in this case he cannot truly be 
said to have been contumacious at all, he must be anew ad- 
monished to undergo his examination, as above explained, if he 
be present in court : if not, then the cause must be continued, in 
the state in which it then was, to the next court day *, in order 
that, if the defendant does not take care to undergo his examina- 
tion before that day, he may be excommunicated, on the day of 
prorogation, or continuation, or the day on or before which he 
was thus a second time admonished to undergo his examination. 



TITLE XC. 



THE NECESSARY PROTEST OF THE DEFENDANT AT THE 

TIME OF HIS PRODUCTION. 

I. Sometimes principal parties are produced on criminal and Criminous 
self-convicting positions, which they are not legally bound to °J captious 
answer ' ; as, for example, in cases of defamation, correction, and 
perjury. 

II. In these and similar cases it is necessary that the parties Protest of 
produced should protest, in the presence of N., the adverse party, p^ l^]' 
or his proctor, ** that they do not intend to answer any criminous 



or on the day for the return of the decree for answers, which decree passed 
under the seal of the judge (if the case be so), and was duly executed,] alleges 
sufficient cause," &c. as above. — Oughton. 

' 1. In proof of which, the testimony of the registrar is sufficient. — M SS. 

2. But now the practice is, for proctors to draw up personal answers for 
their clients, unless the judge otherwise decrees. See observations on tit. 
18, page 44, note 1. — Oughton, 

» In some MSS. it is added, " And the punishment of his contumacy is 
delayed till the same day." — Oughton. 

' See tit. 83, § 14, near the end. See also the observations in part 2, on 
tit. 141, and see part 2. tit. 143. — Oughton. 

p2 
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or captious charges * ; and should they chance to answer any such 
positions, requiring, that the said answers may be esteemed null, 
and as if never given." 

III. If this protest is omitted, the respondent throws away the 
benefit of a plea, which the law allows him. 



TITLE XCI. 

PERSONAL ANSWERS HOW TO BE GIVEN IN BY A DEAN 

AND CHAPTER 5 

BY THE MASTER; FELLOWS, AND SCHOLARS OF A COLLEGE; OR BY ANY 
OTHER CORPORATE BODY ; TO THE POSITIONS OF A LIBEL, OR ANY OTHER 
DOCUMENT, PROCEEDING FROM THE ADVBRSB PARTY. 



Syndick. 



Special 

syndical 

proxy. 



I. If the plaintiff in any cause touching the above-mentioned 
persons^, is desirous of having their personal answers to the 
positions of a libel ', &c.^ the decree must be, ^' that such principal 
parties do appear on such a day, at such a place, by their syndick *, 
sufficiently instructed, and lawfully constituted, to answer the 
above-mentioned positions, on oath, and as the parties themselves 
would have done." 

II. Against the day fixed for such appearance, the aforesaid 
parties thus cited are bound to appoint a syndick, under a special 
proxy, to answer articulately, by virtue of their oath, and as they 



* 1. No answer need be given to an obscure libel. Therefore, such libel 
must be first amended, by the judge's decree. 

2. Negative positions, unless so straitened as to time and place that they 
may be proved, are admitted by the judge, only so far as regards the answer 
of the party, but not in the place of proof. 

3. On the contrary, in criminal charges the party is not bound to answer 
on his oath; but the position is admissible, as far as regards the proof. 
Sir John Nicholl's decree, in the case of Schultz v, Hodgson, Addam's 
Reports, vol. i. p. 113, has confirmed this practice, and it is now fully 
understood, that in criminal charges, the defendant cannot be required to 
return any personal answer on oath. Ed. — Oughton. 

* t. e. the persons mentioned at the head of this title, and in tit. 39, § 1, 
2. 4. — Oughton. 

3 Or any other matter advanced by the adversary. — Oughton. 

* A chapter cannot be compelled to answer individually, nor all together, 
but only by their syndick. — Oughton. 
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would themselves have done^ each position of the libel, asis more 
particularly laid down in the following title \ 

III. A common proxy, such as that mentioned particularly in Common 
one of the preceding titles \ although it be authentic, is not suf- p^^^^ 
ficient for the purpose. 

IV. If the corporate bodies thus cited ', fail to appear in the Corporate 
manner above-mentioned, by their syndick, they are excommuni- commu^- 
cated, (they have their contumacy certified to his majesty incated. 
chancery. — Ed.), as any other persons would, by the name they 
commonly bear, viz. ^' the dean and chapter, all and singular 

of them, &c." And thus of other parties to whom the present 
title refers. 



TITLE XCII. 

THE FORM OF A SYNDICK'S ANSWER TO THE POSITIONS OF 
A LIBEL, &c. BY VIRTUE OF A SPECIAL PROXY. 

I. If a bishop ; or dean and chapter ; or the master, fellows, Corporate 
and scholars of a college ; or any corporation ; or any distinguished ^r^gLdi- 
and privileged persons, are called upon for their personal answers*, cal proctor, 
they are bound to send a special proctor, or some one, as their 
syndick, having a special and authentic proxy. 

II. A special proctor is admitted solely for this purpose, not- Special 
withstanding what has been laid down in a preceding title, con- ^^^ 
cerning a general syndick \ or proctor, appointed to conduct a 

suit, viz. to answer the positions of a libel ^, in the name of 
corporate bodies, and as they would themselves have done. 

III. In a proxy of this kind, not only must all and singular Answers of 

corporate 
. — bodies. 

» Tit. 92, § 2, 3. Refer also to tit. 93, throughout.— Oughton. 

» Namely, tit. 39, § 6.— Oughton. 

' i. c. cited in the manner mentioned in § 1, of this title, to appear, by 
their syndick, with sufficient instructions. — Oughton. 

^ In an ancient MS. the word personally is omitted, and properly so, as 
regards a dean and chapter, master of a college, &c., for they are not cited to 
appear personally, but by their syndick, as in tit. 39, § 1. 7. and tit. 91, § 1, 
and observations thereupon. — Oughton. 

« L e. in tit. 39, § 6. — ^Oughton. ^ 

8 See tit. 91, § 1, 2, 3, and observations thereupon. Also tit. 93, through- 
out. — Oughton. 
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the positions to which the parties are bound to answer be in- 
serted ; but further, a separate and distinct answer must be intro- 
duced to each position of the same, with the words, " I believe, 
or I do not believe ;** otherwise such answers are of no avail, nor 
are they said to be sufficient and full answers \ 



TITLE XCIII. 



THE FORM OF EXHIBITING ANSWERS, BY VIRTUE OF A 

SPECIAL PROXY. 

Answer. I. The proctor exhibiting his special proxy, should say, " I 

exhibit my special proxy for B., and make myself a party for 
him (or them), and in the name of my client (or clients), I answer, 
and believe, in all things, and respecting all things, as in the 
said special proxy are contained." 

Oath. n. And on behalf of my party, I swear, on the Holy Gospels, 

that such answers are true, to the best of the information of my 
client (or clients), and the belief of his (or their) proctor, in those 
matters which relate to the actions of others ; and according to 
the knowledge of my client (or clients), in those matters which 
concern himself (or themselves). 



TITLE XCIV. 



THE PROTEST OF THE ADVERSE PROCTOR, AT THE TIME OF 
THE EXHIBITION OF A SPECIAL PROXY WITH ANSWERS. 

Protest. I. On the day of the exhibition of the answers returned by 

virtue of a special proxy, the adverse proctor says, " I allow 



1 These further remarks occur in one MS. '' And the parties appointing 
a syndical proctor, are bound, in their special proxy, to give to the said 
proctor a special mandate, to return their answers to the judge, before whom 
the cause is tried, and to take an oath, in their place and in their behalf, to 
the truth of such answers, according to their belief, touching facts done by 
others, or according to their knowledge of facts done by themselves." — 
Oughton. 
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what is contained in the said proxy^ and in the answers, as far as 
they make for my party : but, as far as they make against my 
client^s interest, I dissent from them, and protest against them, 
as null, and without authenticity : and I allege that the answer^ 
are not full and sufficient ; referring myself to the aforesaid proxy, 
and to the answers, and to the ecclesiastical laws." 

II. Then, if the party who gave such answers, is legally before 
the court, (whether by the introduction of the certificate on that 
day, or its continuance to that day, or by the reservation of the 
punishment), the proctor who required the answers should say, 
** I exhibit my original mandate, &c., and petition that the 
adverse party be excommunicated," (certified to his majesty, &c. 
— Ed.), (as is explained in the title ^ " On the exhibition of a 
citation before the judge, &c.") 

III. If the answers are not authentic, for want of an authentic Objections, 
proctor ; or if the answers are not legally admissible ; or if the 
answers are frivolous, and purposely so framed as to produce 
needless delay ; or if the answers tend to frustrate the ends of 
justice * ; on the judge's perception thereof, the party is excom- Their vali- 
municated, (declared contumacious, &c. — Ed.), notwithstanding ^* 

the above answers. 

IV. But mark : if the judge doubts as to such a petition, viz. Certificate 
as to whether the answers should be admitted, or the party giving ° ^^ 
the same be excommunicated, (declared contumacious, &c. — Ed.)^ 

the certificate of the personal decree must be continued, till a day 
assigned by the court for the delivery of its judgment. 

V. If the mandate has been discontinued, or another mandate Certificate 
has been introduced surreptitiously, the party cannot be excom- tinued. 
municated for not answering % but must be cited afresh, by the 

same process as before *. 



1 See tit. 55, § 2. and tit. 57, throughout. — Oughton. 
' In some MSS. it is otherwise thus read, ** if the answers in any way 
tend to make the judgment illusory." — Oughton. 

• 1. i. tf. not returning eflPective answers, and such as the law requires ; but, 
as stated above, in § 3, defective, contrary to the rules of the ecclesiastical 
law, frivolous, concocted for purposes of delay, or to frustrate the ends of 
justice. He who gives in such answers is said not to answer at alL 

2. If the principal party has given in his personal answers, but they prove 
insufficient, it is usual for the judge to condemn such party in costs, and to 
decree for fuller answers. What these insufficient answers are, is explained 
in titles 95, 96, and observations thereupon. — Oughton. 

* Cockbum, differing from Oughton, states, that there is no reason for 
continuing the certificate, if the service was proved, or the certificate 

i 
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TITLE XCV. 

THE REVOCATION OF A JUDICIAL CONFESSION BY TOE 
PRINCIPAL PARTY, OR HIS PROCTOR, 

AFTER THAT COirTBSSIOlf HAS BBBN ACCBPTBD BY THB ADVER8B PABTT. 



Erroneous 
confession. 



Form of re- 
vocation. 



ExpTana- 
tion of 
error. 



Example. 



I. If the principal party has made any confession in his per- 
sonal answers through mistake^ he is bound to suppear personaUy 
before the judge to revoke such error : for the proctor^ in his 
general proxy for conducting the suit^ has no special mandate for 
that purpose. 

II. The client, however, may grant to the proctor a special 
mandate to revoke the error. Whereupon, either the party, or 
his proctor, appearing before the judge, in the presence of the 
adverse proctor, should allege as follows : 

III. '^ I, N., first, and before all things, withdraw, and to all 
intents and purposes in law revoke, my confession, (or my 
answers), made on such a day, to such an article of the libel, (or 
matter in dispute), &c., and, I pray, that such my answers be 
held as revoked and withdrawn. 

IV. And, (explaining to the court such error, and showing 
that the fact and truth of the matter are different from what I 
then stated), I allege, to all purposes of law whatsoever, that such 
confession (or such answers) proceeded from a manifest error, and 
that the truth is different therefrom ^" 

V. For example : " Although I, N., in my personal answers 
before-mentioned, stated my belief, that M. was the lessee of the 
rectory, for the tithes of which a suit is now pending, during the 
years, and months, (or in such a year and month), mentioned in 
the libel ; nevertheless it appears he was not then the lessee of 



returned. The meaning of continuing a certificate being only this : a cita- 
tion or monition is returnable on a precise day ; perhaps it is executed, but 
not certified, on that day ; then the proctor alleges, on the day that such 
citation is to be returned, that he verily believes it is executed, but that he 
has not received a certificate, and prays the certificate, i. e. the oath of 
service, may be continued to the next court day. So that continuing the 
certificate is only taking a longer time to prove the service. — Clerk's Assist- 
ant, p. 31. 

* Here some MSS. add : " For the answers, once accepted, cannot be 
revoked, unless on proof, that they have originated in error, and that the 
truth of the facts is otherwise." — Oughton. 
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the said rectory : because^ before the time mentioned in the libel, 
(viz. on such a year^ and such a month, and such a day), the said 
M., the plaintiff, sold, transferred, or alienated the whole, and all 
manner of right, title, and interest in the said tithes to D., by 
which transaction the said D., and not the said M., was, during 
the above stated years, the true and lawful possessor of the profits 
of the said living, and of all and all manner of tithes to the same 
in any way belonging." 

VI. Or, the error may be, " that N. assumed he had, in such 
a year, eight acres of barley, whereas in truth he had only four ; 
or, may be, had no barley at all." 

VII. In these cases, the facts must be declared to be " un- Declara- 
known to the said N. at the time of the delivery of the said **°°' 
erroneous declaration." 

VIII. If such error has been received in proof, whether by Decree of 
lawful testimony, or by the confession of the adverse party, let J"^- 
the principal party, or his proctor, petition that such erroneous 
answers be revoked by a decree of the judge. More especially if 

the aforesaid answers have been already accepted by the adverse 
party. 

IX. However, the author thinks, that even though the answers Revocation 
have been accepted, such revocation would be effective, without ^^^°^' ^®' 
the judge's decree *. 

X. Because, on proof that the facts, and the truth of the case 
are different from the answers, the adverse party could derive no 
advantage from the said erroneous confession, although accepted. 



TITLE XCVI. 

THE PETITION OF THE PROCTOR, IF THE ADVERSE PARTY 
HAS NOT ANSWERED FULLY ANY POSITION OF THE LIBEL, 
OR OTHER MATTER. 

I. Prayer of the adverse proctor ^ : " I allege, that N» has Allegation. 
not fully answered such a position, (or such positions), of the libel, 



1 This revocation may be made at any time before sentence, according to 
Alciatus, De Confess, sect. Quando. — Conset, 3. 3. 6. § 2. 

* The defendant being sworn, and having given his answer, but tiot a Satis- 
factory one, the proctor of the plaintiff may allege, &c. — Conset, 3. 3:5. §1. 
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referring myself to the answers^ and to the positions^ and to the 
law. Therefore, I pray, that he may be decreed to be called (on 
such a day) fully to answer the said positions \" 
Decree. II. Then, the judge, if the party making this allegation forth- 

with produces in court the answers of the other party, and the 
positions of the libel or other matter to which such answers 
apply ^, so that he (the judge) can at once determine that the 
answers are not full enough, will decree the party to be called, as 
required : otherwise, he will assign the next court day ' for hearing 
the parties ^ : and then, having received information as to the 
facts and the law, he will either decree in favour of, or reject, the 
petition '. 
Principal ' HI, If the judge decrees® for fuller answers, a day must be 
^ ' assigned on or before which N. must answer fiilly ; and a citation 
must be decreed for his appearance on such a day, to see himself 
excommunicated ^ (decreed in contempt. — Ed.), should he fail so 
to answer. Consecjuently, if he does fail to return an answer by 



^ To return a general and insufficient answer, is taken to be the same as 
no answer at all. " Nihil interest neget quis, an taceat interrogatus, an 
obscure respondeat, ut incertum demittat interrogatorem." Dig. II. 1. 117. 
—Ed. 

* *. e. To which answers had been previously given by the principal party, 
— MSS. Oughton. 

' The present practice, is to say, " To hear the judgment of the court, as 
to the amended answers, on the next court day ;" and this assignation the 
judge is wont to make without delay, at the petition of the proctor, on his 
mere allegation, that the answers of the adverse party are not full. — Oughton. 

* Informations being had with counsel as to the law and the matter of 
fact in the case. — Conset, 3. 3. 5. § 2. 

^ 1. On the arrival of the appointed day for hearing the decision of the 
court as to a decree for fuller answers, the judge, after hearing the arguments 
of the advocates on both sides, if the answers appear to him to be sufficient, 
condemns the party who is seeking for fuller answers, in the expences of th^ 
retarded process, according to the custom of the court, in addition to the 
costs of the monition for the payment of the said expences. 

2. But if the judge is of a different opinion, he decrees for fuller answers ; 
and in that case the party who is bound to return such fuller answers, is 
condemned in costs. — Oughton. 

® i. c. pronounces his interlocutory decree for fuller answers. — Ed. 

7 This form of citation is not now adopted ; but the follo.wing rather : 
" To answer more plainly and more fully, (to such a position, or to such 
positions, on such a day,) under pain of the law ahd the penalty of contempt." 
And if, on the appointed day, the principal party does not appear, nor give 
in his answers, he is, in pain of his contumacy, excommunicated (pro- 
nounced in contempt. — ^£d.) — Oughton. 
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the appointed day^ and if he does not appear at the time fixed in Not ap- 
the citation, he is excommunicated \ (decreed in contempt^ &c. — P^armg. 
Ed.) 

IV. If the party thus cited appears, but alleges no sufficient Appearing. 
cause why he has not fully answered, he is not again to be bound 
by his oath to reply; but he must be admonished, and com- 
inanded' to answer fully* before the next court day *, by virtue of 
the oath which he has already taken, under pain of a declaration 
of confession r or he must be admonished to appear on the next 
court day to see himself declared and pronounced in confession. 



TITLE XCVIL 



A REFUSAL BY THE PRINCIPAL PARTY TO ANSWER FULLY, 

OR THE NOT ANSWERING FULLY, IS REGARDED IN THE SAME LIGHT AS A 

CONFESSION. 

I. If the principal party produced on any libel (or other Insufficient 
matter), and examined thereupon, has not answered fully, he ^'^^^^^^• 
must be required and admonished, as in the preceding title, to 

return fuller answers. 

II. And, if he fails so to do, he must finally be called upon to Personal 
appear personally on a particular day to answer fully. Or, if appearance. 
the judge pleases, he may make the above decree in the first 
instance, when the party is first summoned to answer, as above, 

by virtue of his oath previously taken. 



^ Cockbum, p. 32, observes, the practice now is different. If the party 
does not appear, he is declared and pronounced as having confessed the libel. 
—Ed. 

* In some MSS. the word " requested,'* occurs. See tit. 97, § 4, where 
the words are, " requested, ordered, and admonished." See also § 3. of the 
same title. And, further, turn to part 2. tit. 142, § 3, 4. and part 2. tit. 143, 
§ 2. — Oughton. 

3 i.x. To answer fully to such a position, or to such positions, as is 
explained above in § 1. of this title. — Oughton. 

* If this clause be in the citation, ** to appear personally to answer more 
fiilly such and such articles, by virtue of the former oath taken by him on 
such a day," he may be admonished that very day, to answer such and such 
articles, under the penalty of being declared as having confessed them. — 
Cockburn, Clerk's Assistant, p. 33. 
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Monition. III. If the party appears thereupon, he is to be requested^ 
ordered, and admonished, by the judge, at the petition of the 
party by whom fuller answers are required, to answer fully without 
delay, on pain of a declaration of confession '• 
Form of de- IV, If the party still does not give in his answers, the judge 
confession^ ®^^^ decree : ** Because N., now present in court, having been 
requested, ordered, and admonished to answer fully (to such and 
such articles or positions,) has not taken care so to do, we pro- 
nounce him contumacious, and in pain of such his contumacy, at 
the petition of M., we declare the charges, to which he has failed 
to return a full answer, to be confessed \ 
Specific de- V. It is, however, the safer course for the judge, not to pro- 
c aration. ^ounce generally for the confession, but to specify the article, or 
portion of article, to which the declaration applies. \ 



TITLE XCVIII. 

THE MODE OF PROCEEDING, 

AS WELL AGAINST THE PRINCIPAL PARTY REFUSING TO TAKE AN OATH TO 
ANSWER THE POSITIONS OF A LIBEL OR OTHER MATTER, AS ALSO AGAINST 
HIS PROCTOR FOR REFUSING TO ANSWER. 

Oath. I. If the principal party refuses * to bind himself on his oath 

to answer the positions of a libel, or other matter, which he is 

legally bound to answer ; or if he alleges any frivolous excuses 

Punish- why he should not take the required oath ; he is not in this case 

ment of the ^^ jjg pronounced to have confessed the libel or matter, which 

pnncipal *^ ' 

party. : ■. 

^ i. e. on pain of a declaration that such silence will be regarded in the 
light of a confession^ See tit. 96, § 4. Quae requinintur, ut quis pro con- 
fesso pronuncietur, vel non, vid. Lanf. de Resp. n. t. 16. Also Alciat. de 
posit, sect. Poena non respond, fol. 136. — Conset, 3. 3. 5. 

^ Or '' we declare him pro confesso," as one confessing or granting those 
things, to which he refuses to answer fully. This is called a presumptive 
confession. Vid. Manual. Jur. de verb. Signif. verb. Confessio. — Conset, 

w. o. o. 

' An ancient MS. proceeds thus : " And it is to be noticed, that the 
expences incurred in and by reason of such fuller answers, are to be defrayed 
by the party who failed to answer fully ; because the delay was occasioned 
by such party." — Oughton. 

* Some MSS. read, '' If the principal party, cited to answer the positions 
of a libel, or other charge, refuses," &c.— Oughton. 
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was the course pursued in a preceding article S even though the 
monition, enquiry, or order to take the oath, has been frequently* 
repeated ; but he must for his contumacy be excommunicated ', 
(decreed in contempt. — Ed.); denounced* before the king in 
chancery. Letters significatory must issue against him *, and he 
must be apprehended ^ and detained in prison, till he takes the 
required oath ^ 

II. Thus, in plenary causes, the proctor who is assigned by Proctor's 
the judge to give in his answer to a libel *, if he refuses or delays ^^ nt^" 
longer than is necessary, to answer and contest suit, whether 
negatively or affirmatively, must be admonished ; and if upon that 

he still does not answer, he must be excommunicated • : and not 
pronounced in confession. 

III. Because, such declaration" can have no place in the pro- Partyguilty 
ceedings, at least, in causes of instance ", unless the party, or his confession! 
proctor, has first been duly sworn to answer *^ 

IV. Though, on the other hand, the author has known cases 
of persons, accused of heresy, and refusing to answer articles 
objected against them, pronounced in confession^ 

V. Remark further, that the petitions and proceedings against 



I i. e. In tit. 96, § 4. Also in tit. 97, § 4. — Oughton. 

* Three times repeated. See part 2. tit. 141, § 2. — Oughton. 

* For the form of the petition of excommimication, consult tit. 57. — 
Oughton. The practice is now altered. — Ed. 

* For the manner of denouncing excommunication, see tit. 57, § 4. and 
tit. 58, throughout. — Oughton. Not so now. — Ed. 

* ® Letters significatory for the taking of the body, and the imprisonment 
of the excommunicated person, are treated of in titles 62, 63. — Oughton. 

^ The party required to answer, and not answering, is excommunicated ; 
(decreed in contempt), and the party sworn to answer, and not answering, 
is pronounced /)ro co«/*e5so, (guilty by confession). — Ancient MS. Oughton. 

® Or any other matter, or allegation, contained in the acts of court, or 
allegations in writing, after the oath taken by the adverse party that his 
positions are true. — MSS. Oughton. 

* According to the present practice, if the proctor admonished to answer 
the libel, and to contest suit, refuses, for the sake of protracting the litiga- 
tion, he must be punished as a contumacious person, for not obeying the 
mandate of the judge, and must be suspended from the exercise of his office 
as proctor, during the judge's pleasure. — Oughton. 

*® With respect tc the declaration of confession, consult tit. 96, § 4, tit. 
97, § 3, 4, 5, part 2. tit. 142, § 3, 4, 5, and part 2. tit. 143, § 2, 3. — 
. Oughton. 

II See tit. 89, § 5, 6. — Oughton. 

^2 '• And has not answered," as some MSS. add. — Oughton. 
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a proctor, sworn to answer the positions of a libel, or any other 
charge, and not taking care to do so, or not answering fully, are 
similar to those ^ described at the commencement of the preceding 
title K 



TERM PROBATORY. 



TITLE XCIX. 

WHAT THE TERM PROBATORY IS, AND TO WHOM IT 

APPERTAINS «. 

Term pro- I. A TERM probatory * is said to be that time or delay which 
batory. jg gjygjj ^q ^jjg plaintiff, wherein he may prove what he pleads or 
sues for : nor has the plaintiff the sole and absolute benefit of it ; 
for the defendant may likewise make use of this terim, if the 
plaintiff renounces it, as is shown afterwards. 
What II. A proof, in this sense of the word, is making the matter 

proo are. gyj^j^jji; ^^ ^jjg judge, SO that he may be able to determine a con- 
troversy depending between two parties. In a large sense it 
signifies, a setting forth the matter before the judge. More 
strictly it signifies, that full proof which is made by witnesses and 
instruments \ 
How mani- III. Proofs are said to be twofold, in respect of the matter in 
controversy. One sort of proof has relation to the matters of 



* Against the principal party refusing. — Conset, 3. 2. 2, § 2. 

* These words follow in an ancient M S. : " And mark, that it is expedient 
for the proctor, in whose favour, or at whose petition, the adversary, or the 
adversary's proctor, was pronounced in confession, to accept such declara- 
tion, as far as it makes for his party." — Oughton. 

« This title is copied from Conset, 3. 4. 1. § ], 2. — Ed. 

* Probatio autem non est in transcursu facienda, sed citata diversa parte 
ad ejus expeditionem, et termino justo ad id praestituto. Datur autem unus 
et idem terminus Actori et Reo, &c. Wesembecy de Prob. n. 8. in ff. 
Chilian, in Pract. c. 17, and Wesembecy, ubi s. t. de test. n. 5. lit. B. colum. 
2. — Conset. 

« Mascardus de Proba. vol. 1. 94. Wesembecy in Paratit. ff. de Proba. 
et pres. n. 2. — Conset. 



fold. 
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fact, the other has relation to the matters of law, which occur 
therein. And this sort of proof last mentioned ought to be made 
by the laws, customs, canons, &c., sometimes directly, sometimes 
by arguments ^ 

^most evident, which are such proofs as are made by 
privileges, instruments of undoubted credit, &c. 



IV. Proofs ' 
which have I 
relation to J 
the matters ( 
of fact are 
said to be 
either 



evident and clear, or 
full proof, which 
makes so much 
proof as serves 
to determine the 
whole suit, and 
this is done either 
by 

less evident' which' 
make some proof 
of the matter, but 
not so much as will 
serve to ground a 
sentence upon ; this 
is made by 



witnesses. 

instruments, i. e. writings. 

confession. 

evidence of the fact. 

oath. 

a just presumption. 

fame. 

undoubted circumstances. 



one witness. 

a private book or writing, 
a mean, reasonable, or in- 
different presumption. 



V, Likewise those proofs which are made by witnesses may How proofs 
be said to differ in respect of the form of speech, in like manner ^^®^' 
as the answer of the defendant or principal party was said to vary. 
And these proofs are usually produced after the suit is contested, Time of 
and not before ; that is, at any time before the term assigned for du^tion.^" 
proof, called the terra probatory, has expired. Alciatus * recites 
several cases, in which the proofs, (the witnesses at least) may be 
produced before the suit is contested. 



1 Alciat. de Proba. fol. 140. Baldus in additione a Speculator, de Testibus. 
sect. Nunc vidend. — Conset. 

2 De hisce prob. apud Lind. videas. t. de Jure jur. c. Presbyt. sect, quod 
si, verb. Probationes. — Conset. 

* Mascard. de Prob. vol. 1. Qusest. 4. n. 16. Ummins. disp. 15. th. 1. 
Alciat. ubi s. et in tract, prsesumpt. in prin. par. 3. n. 2. Wesemb. in ff. de 
Prob. et pres. n. 4. ubi plene de his probation, divisionibus reperias. Spe- 
culator, tit. de Prob. sect. Videndum. — Conset. 

^ Ubi s. de test. fol. 146. Wesemb. ff, ubi s. n. 9. and tit. de Testibus, n. 
5. lit. A. — Conset. 
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TITLE C. 

THE TERM PROBATORY IS COMMON TO BOTH PARTIES K 

Term pro- I. If a term probatory has been given either to Ihe plaintiff or 
be* rZ ™*^ *^® defendant ', he to whom such term is assigned ' may renounce 
nounced. the Same, if, before its termination, he believes that he has 
sufficiently proved his case ^ ; and not only may he request of the 
court publication of the depositions of the witnesses, but also that 
a term may be assigned him to hear sentence in a summary 
cause', and to propound all acts in a plenary cause ^. And he 

' This title is headed, as follows^ in an ancient MS. : " The term pro- 
batory given to one of the litigant parties is common to the other^ if that 
other has accepted it." — Oughton. 

^ If the defendant, in his answers to the positions of a libel, has not estab- 
lished the case of the plaintiff; or, on the other hand, if the plaintiff in his 
answers, has not confirmed the statement of the defendant ; the judge at 
the petition of that party, whose case is left most doubtful by the answers, 
assigns to him a term, within which to {urove his case, depending on the 
distance of his dwelling-house, the rank of the parties, or the custom of the 
court, according to which three court days are usually allowed for proof. — 
Oughton. 

» 1. The term given for proof is called the term peremptory. 

2. But the judge is wont, sufficient cause being pleaded, for instance, that 
the witnesses are concealed, or dwell in remote places, to prorogue this term, 
and to continue it to some future day : more especially as regards witnesses 
produced, but not examined. 

3. For weighty causes the judge will even renew a lapsed term. See 
observations a little farther on, among the notes to this title. See also tit. 
119, § 9. — Oughton. 

4. The restitution of a term probatory, after lapse, in a tithe cause, is 
eiqplained in part 2. tit. 190. 

5. Additional articles or specifications should be proved within the term 
first assigned. See tit. 124, § 10. tit. 142, § 5, and part 2. tit. 255, § 5. 

6. If the adverse party causes any delay, he stops the progress of the 
term. — Oughton. 

* 1. If a term has been assigned in pain of contumacy, it cannot be 
renounced to the prejudice of those who are absent contumaciously. 

2. As, for instance, in a matrimonial cause, or in proving a will by wit- 
nesses, or in such cases as these, in which, sometimes, all the steps are expe- 
dited in pain of contumacy. — Oughton. 

* i. €. To hear sentence on the first assignation, which is the petition in 
summary causes. This appears from tit. 141, § 1,2, tit. 142, § 2. 4, tit. 143, 
§ 1, 2, tit. 144, § 1, 2. --Oughton. 

« This assignation in plenary suits is treated of in tit. 140, and in the four 
following titles. — Oughton. 



TERM PROBATORY. 203 

may forthwith obtain conclusion, if the opposite party makes no 
conflicting motion. 

II. It is otherwise, if the adversary, at the time when the term Accepted 
probatory was assigned to the first-mentioned party, or at any ^^^^p^^^^ 
subsequent period before the renunciation ^ thereof, accepted such 

term for himself, and declared his intention of using the same. 

III. For although, in this case, the party originally obtaining Publication 
the grant of a term probatory, may require the publication of P'^^®*^ 
the witnesses whom he has produced in his own behalf; neverthe- 
less he cannot, pending the said term, which is common to both 
parties ', obtain an assignation to hear sentence, or to propound 

all acts, in prejudice of the other party : such other party having Term pro- 
acquired by his acceptance of the term probatory, the same or a ^on to both 
similar right to it, as his adversary ; and it continues to him, not- parties, 
withstanding the renunciation of such adversary, the same as if it 
was still pending for the proof of any positions which such ad- 
versary might advance. 

IV. And even granting that the party who, as mentioned above, Adver- 
petitioned to use the term, which had been assigned to his ad- ^^atoryT 
versary, proposes nothing, and proves nothing, during its con- Further 
tinuance ; he may, nevertheless, after its lapse, propose any matter *®""- 

to the court, and prove the same '. 

V. But it is here worthy of enquiry, whether such party, im- Costs. 
peding his adversary by such application to use the term, in 
consequence whereof the other party could not proceed in the 
cause, may not fairly be condemned in the costs of the retarded 
process. In the author's opinion he may, if he has proved 
nothing. 



' " Even on the day of renunciation, and after renunciation, the adverse 
party may declare his intention of using the term, and that is sufficient." 
— MSS. Oughton. 

' Mynsinger. Institut. de Bonor. possess, sect. Si quis itaq. n. 3. Lanf. dt 
Dilation, n. 6. — Conset. 

» It is otherwise thus read in a MS. : " He may make any proposition to 
the court, and procure a term probatory to be assigned him." — ^Oughton. 
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SUPPLEMENTARY TITLE L 

ON THE CONDEMNATION IN COSTS OF THE PARTY APPLY* 
ING TO USE THE TERM PROBATORY OF HIS ADVERSARY, 

AND PROVINO NOTHING THBRBIN, NOR BRINGING FORWARD ANY ALLEGATION 

WITHIN THE SAID TERM ^. 

L Although, in the tide immediately preceding this, it is 
said, that the term probatory is common to both parties, so that, 
during its continuance, the party who obtained it cannot re-* 
nounce the said term, at least if it was accepted by his adversary, 

IL Nevertheless, if the party accepting the same, produces no 
witnesses, nor advances any evidence, or defensive allegation, 
during the term probatory, which he had assigned to him ; inaS" 
much as by the said acceptance he has prevented the adverse 
party from proceeding, he must be condemned in the costs of the 
retarded process. 

IIL For sometimes, by such hindrance, the suit is retarded no 
less than one or two terms, to the manif(^st prejudice of the ad« 
verse party. 

IV. Suppose, for example, that, on Easter and Trinity tenns^ 
in each of which four court days are commonly holden, a plaintiff 
gives in his libel on the first court day, and on the same day, or 
the next court day, produces his witnesses, and on the third court 
day proceeds to publication, and the hearing of the sentence in a 
summary cause, or to propound all acts in a plenary suit ; on the 
fourth court day he concludes, if, on that fourth court day, the 
defendant does not advance opposing matter ; and thus the suit 
might be brought to a speedy and easy termination in the next 
following term. 

V. It is otherwise, if the plaintiff, although he has prayed pub- 
lication, is prevented, by the acceptance of the term probatory by 
the adverse party, from petitioning the court to hear sentence, 
and to propound all acts, pending such term. 

VI. And if the defendant, in, the next term, advances his de- 
fensive plea, and prays a term probatory to be assigned him, and 
a commission to issue for the examination of witnesses, and 
obtains his petition, and by this means has so retarded the pro- 



' This title, Ougbton says, is copied by bim from an ancient MS. in his 
possession. — Ed. 
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ceedings that the cause does not come to sentence, nay, does hot 
come to conclusion, during the second term. 

VII. Which may happen, as was stated above, if, during the 
term in which the Hbel was given, the defendant, to prevent the 
conclusion of the cause, proposes his defence. For, in that case, 
the practice is for the judge to assign two or three court days to 
the defendant, as a term for proof, and to avoid delay he usually 
adds the following limitation : — That if the defendant intends to 
avail himself of the commission, he should petition for the same, 
and expedite it, and certify to it, within the said term probatory V 
under pain of needing it : i. e. under pain of having the com- 
mission hereafter denied, should it be asked for. 

VIII. From all which, the author concludes, that in order to 
lop off these delays, and to prevent the retardation of processes, 
the defendant should in such cases be condemned, and deservedly 
so, in the costs of the retarded process. 

IX. The proctor of the defendant should therefore beware not 
to accept the term probatory of his adversary for the purpose of 
protracting the suit, unless he has witnesses to produce ; at least, 
has some defensive matter to propose within the said term. 

X. What is here said of the defendant also applies to the 
plaintiff, and is equally to be understood with reference to the 
plaintiff protesting to use the term probatory assigned to the de- 
fendant for proof of his exceptions, or other defeiisive matter. 



SUPPLEMENTARY TITLE II. 

ON THE GENERAL RESTITUTION OF THE TERM PROBATORY*. 

I. Although the term probatory assigned by the judge to the 
litigant parties is said to be peremptory, so that the plaintiff or 
defendant is bound to produce his witnesses during the con- 
tinuance of the same, nevertheless, on the assignment of sufficient 
reasons, the litigant parties may be restored to a new term pro- 
batory. 



' Sub poen^ carentiae. — Ed. 

^ Oughton states that he has also copied this supplementary title from an 
ancient iMS. in his possession. — Ed. 

q2 



aOft TERM PROBATORY. 

IL For example. If the place where the court is held cannot 
be approached with safety, during the whole of the term probatory, 
or during the greater part thereof, because of an infectious fever 
raging there, the litigants are not bound to come to such a dan- 
gerous place, and the witnesses must not be compelled to appear 
there. 

III. Or if, pending the term probatory, the cause is com- 
promised, by consent of the parties, or is referred to arbitrators, 
and remains in that state during the whole of the term probatory, 
or for the greater part thereof. 

IV. Or if the principal party, who produced the witnesses, is 
confined during the whole term in prison, or is so unwell that he 
cannot, without peril to his life, attend the court, and prosecute 
the suit. 

.¥• Or if, pending such term probatory, he has been occupied 
by afiairs of state : in all the above cases restitution should be 
granted. 

VI. There are also some other reasonable causes of delay, for 
which restitution should be allowed : and'these are left to the dis- 
cretion of the judge. 

VII. If, upon such impediments being alleged, and restitution 
sought, the adverse party opposes the restitution, and denies the 
plea, and compels the adversary to prove such impediments : on 
proof thereof, the adverse party who compelled the proof, is to be' 
condemned in the costs of the process, and the required restitution 
must be granted. 

VIII. On the contrary, if the party petitioning for the restitu- 
tion, fails to obtain it, by reason of some defect of proof as to the 
sufficiency of the alleged causes, not only must the restitution be 
denied, but further, the party seeking restitution must be con- 
denmed in the costs of the retarded process. 
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TITLE CI. 

A COMPULSORY AGAINST WITNESSES REQUIRED TO GIVE 

EVIDENCE. 

AND A COMPULSORY BY WAYS AND MEANS AQAINST WITNESSES 80 CONCEAL- 
ING THEMSELVES THAT THEY CANNOT BE DISCOVEBBD FOR THE PURPOSE 
07 CITING THEM PERSONALLY. 

I. The plaintiff, before the lap^e of the term probatory, should ^®"" P"^ 
request those witnesses whom he believes to be necessary to 

prove the libel or some some other matter stated on his behalf, 
to appear on such a court day, (fixing the day), falling within the 
term probatory ; and he must tender to them, or engage that he Expences 
will pay them, their expences, or the charges of their journey, as nesses! 
is explained in the title " on the production of witnesses *." 

II. And if the witnesses do not appear at the time appointed, 
he should apply to the judge, and say : " I allege that certain 
witnesses (M. N. O.) necessary on my behalf to prove the con- 



* See tit. 105, § 3. — Oughton. 

• 1. According to the present practice of the court, the form of the appli- 
cation is as follows : '' I allege, that my client has some witnesses to produce, 
very necessary to prove the contents of the libel, or allegation, and exhibits 
annexed thereto (if such be the case), and that they have been required to 
appear, and their expences tendered to them, but they have refused, unless 
under compulsion. Wherefore I petition, that they, (viz. the witnesses whose 
names must be afterwards introduced into the acts of court), may be decreed 
to be compelled to appear," &c., as above. 

2. The proctor is not obliged, in this petition, to particularize the wit- 
nesses, or to communicate their names to the adverse party, (unless under 
the express direction of the judge for special reasons, or sometimes by con- 
sent, for the sake of expediting the business, and to the end that interroga- 
tories may be more quickly prepared by the adverse party), lest perchance 
the adverse party should give intelligence to such witnesses, or should inter- 
fere to prevent their appearance. But the names may be inserted in the 
acts of court at the time when the compulsory is extracted. — Oughton. 
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tents of the libel given in by me into this court, hare been re- 
quired to appear on such a day, at such a place, to give evidence 
in this cause ; and the charges of their journey, and all necessary 
expences have been tendered to them, but they refuse to come, 
or unreasonably delay their coming, or, (if the case be so), have 
promised to come, and have not cofne. Wherefore, I pray a 
decree compelling them to appear (on such a day) to give evidence 
in the suit." 

III. If it is the proctor who makes this allegation and petition, 
he should swear ^ to the truth of the same, according to the infor- 
mation which he has received, and which he believes to be true ; 
i, e, that he has been informed of the requisition to the witnesses, 
and of the offer to pay their expences, and that he beheves such 
information to be true '. 

IV. But if the principal party, or the person who made the re- 
quisition to the witnesses, is present in court ; such party must 
make oath to the truth of the averment, and not to his belief in 
it'. 

V« The judge : " We decree a compulsory against such wit- 
nesses, to appear (at such a day) for the required purpose." 

VI. Defendant: "I dissent, and I protest against the decree 
as null and void." 

VII. The proctor of the plaintiff should here be careful to 
look forward, and prevent the lapse of the term probatory, before 
such compulsory is certified *. If, therefore, he has any fear of 
the lapse, he should apply for a prorogation of the term pro- 
batory, (and on application it will be granted, as to these wit- 
nesses), until the day, on or before which he believes that he can 
cite the said witnesses, and bring in a certificate of the citation. 

VIII. If, on such day of prorogation, the proctor of the plaintiff* 



' ^ 3 Sections 3 and 4, refer to a course of proceeding now obsolete, and 
the practice of the present day has utterly rejected it. Now no oath is 
required from the parties, (whether from the proctor as to his belief, or from 
any other person as to the truth of the statement :) — ^but at the mere sug- 
gestion of the proctor, recorded in the acts of court, that the witnesses have 
been required to give their testimony ; that the expences of the journey have 
been tendered to them ; and that they have refused ; the judge is wont, at 
the petition of the said proctor, immediately to decree that the witnesses be 
compelled to appear (on such a day,) to give evidence (in such a cause now 
pending) . — Oughton. 

« 1. e. has been returned into court. — Oughton. 

^ Note, what is said in this title of the witnesses for the plaintifi* being 
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exhibits the said compulsory, and makes it appear either by an Authentic 
authentic certificate, or by the oath of the mandatory, that all ^certificate, 
possible diligence has been used for the purpose of citing the said mandatory, 
yitnesses, and that they so concealed themselves, or ha?e been so 
absent from their dwelling-houses and accustomed places of resort, 
that he has been unable to cite them personally : not only must a 
compulsory be granted by ways and means, as to these persons ^, 
but also the term probatory must be again renewed to some suit- 
able day. 



TITLE CIL 



THE PETITION OF THE PROCTOR, IF SOME WITNESSES 
APPEAR, AND OTHERS REMAIN CONCEALED. 

I. Plaintiff: " I exhibit the original mandate, with a certifi- Compul- 
cate * of its execution on the back of it ', and I accuse the contu- ^°^' 
macy of M., N., and O., witnesses cited to appear, on such a day, 

and at such a place, to give evidence in this cause, and I pray that 
they be reputed contumacious, and that, in pain of such their con- 
tumacy, they may be excommunicated," (have their contumacy 
certified to his majesty in chancery. — Ed.) 

II. Then such witnesses must be forthwith called by the crier Witnesses 
of the court, and if they appear, they must be produced, admitted, *^^®d- 

J Their pro- 

and sworn. Auction. 

III. Whereupon the proctor of the adverse party may dissent. Protest 
and protest against the whole proceeding in all its stages, as is 



compelled to appear, applies equally to the witnesses for the defence. — 
Oughton. 

^ If the witnesses are living out of the jurisdiction of the judge, so that 
they cannot be compelled to appear in his court, the said judge is in the 
practice of directing a commission or requisition (called the requisition sub 
tnutwB vicissittuiinis obtentuj to the ordinary under whose jurisdiction the 
parties live, committing to him the examination, in order that, when com- 
pleted, he may transmit to him the depositions, and other the proceedings, 
under the commission. — Oughton. 

* In the certificate must be specified and certified not only what witnesses 
have been cited, but who have concealed themselves, so that they cannot be 
cited. — Oughton. 

* Here an ancient MS. adds, ** and 1 produce in proof of my libel, such 
and such compulsory witnesses, to be admitted and sworn. "•*'4>ughton. 
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eaipUitied in the idtle, ** On the production of vUnessesS and 
the form of the oath to be tendered to them, and the protest Of 
the adverse party, when the witnesses are produced." 

IV. As to witnesses remaining in concealment, the proctor 



says, " I allege that 



* « « * 



witnesses named in the mandate 



now introduced by me, have been diligently sought \ &c. as in 
the preceding title '• Wherefore I pray, that they be decreed t9 
be called to appear on such a day, personally, if they can be met 
with ^ otherwise by all ways and means * by which such edition 
is most likely to come to their knowledge '•** 

V. Judge : " We decree accordingly." 

VI. Then the proctor requires a prorogation of the term pro- 
pjpbato^.*" batory, for the purpose . of executing the citation by ways and 

means ; which the judge should decree : appointing a day at his 
discretion, on or before which he is of opinion the party can cite 
the above witnesses, if he uses diligence ^'' 



IVoroga- 
tipnofterm 



TITLE cm. 



Compul- 
sory duly 
cextified. 



THE MODE OF PROCEEDING AGAINST WITNESSES WHO DO 

NOT APPEAR, WHEN CITED. 

I. The compulsory decree against witnesses must be exhibited, 

1 See tit. 105, § 4 — 16, and the observations thereupon. — Oughton. 

* i. e. with the real wish and intention of citing them, but they have so 
lain hid, and still continue concealed, that they cannot be met with person- 
ally. — Oughton. 

» Tit. 101, § 8.— Oughton. 

* In the formulary is this addition, ** And if there is no difficulty or 
danger in approaching the parties so cited." — Oughton. 

* ITie compulsory decree, which is called the decree by ways and means, 
was formerly executed by publication of the same in the parish church, 
where the witnesses dwelt. But now the practice is more general to fix it 
on the doors of the parish church, during the time of divine service, or 
on the door of the dwelling-house of the said witnesses, where they may be 
living, or have been in the habit of residing for some time past. — Oughton. 

* The following addition is here made in the formidary : ** In order to 
their taking the oaths, which witnesses are expected and accustomed to take ; 
and that they may give evidence to the truth, as far as their knowledge 
extends." — Oughton. 

7 Here follows a clause in an ancient MS. in these words : " But, marie, 
since this prorogation takes place on the day after the lapse of the term pro- 
batory, it must only apply to the compulsory witnesses." — Oughton. 
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itfid authentically certified \ and their contumacy accused ; and 
A^tif if they do not appear, they are excoonnunicated, (their 
contumacy is certified to his majesty in chancery. — Ed.) in the 
manner explained in the title ^* On the exhibition of the citation ' 
before the judge, and the form of the excommunication." 

II. In this case the term probatory must be extended to some Term pro- 
suitable day, before the expiration of which, the excommunication \^^^^' 
mentioned above may be extracted, denounced, and certified. 

III. If witnesses remain under sentence of excommunication Denunci- 
forty days * after the denunciation of excommunication, the *^°°* 
plaintiff may proceed against them, in the manner explained in 

the preceding titles, " On the petition for letters significatory for Letters sig- 
the apprehension of the excommunicated person *," and « On '^^^' 
obtaining letters significatory, and on the royal writ for appre- ment 
hending the excommunicated person \" 

IV. If the plaintiff fails to use all diligence in the premises, 
viz. in procuring the denunciation ' of the excommunicated wit- 
nesses, and the letters significatory ', and the warrant % and the 
imprisonment * of the witnesses by virtue thereof, the proceedings 
must not be delayed to the prejudice of the defendant, but the 
defendant may apply for the judge's authority to conclude the 
cause. 

V. And observe, that all these remarks * refer equally to the 
case of the plaintiff against the defendant, if he is similarly cir- 
cumstanced ^ 

VI. Remark, fiirther, that although the plaintiff has used all '■ 
diligence, nevertheless, to prevent suits becoming interminable. 



^ For the explanation of an authentic certificate, see tit, 42, $ 2, and tit. 
43, throughout. But here a certificate made by virtue of the mandatory's 
oath is sufficient. — Oughton. 

' Witnesses are excommunicated for not appearing, in the same manner 
as in tit. 55, § 2. and in tit. 57, throughout. — Oughton. 

* The abrogation of this practice, by act of parliament, has been alr^y 
noticed and explained. — Ed. 

* See tit. 62, throughout. — Oughton. 

* See tit. 63, throughout. — Oughton. 

^ Namely, the remarks in this title, as to the plaintiflTs proceedings 
against the defendant, apply equally with relation to the defendant against 
the plaintiff; and what is said here of the defendant against the plaintiff has 
reference to the plaintiff against the defendant, under similar circumstances. 
— Oughton. 

^ The plaintiff cannot proceed without the answer. — Conset, 3. 4. 2. 
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and lest the party applying for the compulsory S if the term pro 

batory should be extended, might, whilst he was in search of the 

excommunicated witnesses, and perhaps lodging them in prison^ 

produce other witnesses'. 

PlaintiflPs VII. And because sometimes such a course is pursued by the 

^ ^' plaintiff, when he has a bad cause to maintain for the purpose of 

protracting the litigation, and oppressing and fatiguing the adverse 

party (perhaps a poor man) by the magnitude and indefiniteness 

of the expence. 

Conclusion VIII. The judge may, at the petition of the party, proceed to 

app led or. ^^ conclusion in the cause *, and deliver a definitive sentence for 

the defendant. 
Witnesses [X. However, the above-mentioned witnesses must be admitted* 
^r^on- ^ ^^®y appear * at any time before the delivery of the sentence^ 
elusion. even though the cause is concluded. And the defendant may 
except against these witnesses ', as if they had been produced 
within the term probatory, or before the conclusion. 
Conclusion X. For, by this production of witnesses, the conclusion of the 
rescinded cause is rescinded ^ 



TITLE CIV. 

THE APPORTIONMENT OR TAXATION OF THE TRAVELLING 

EXPENCES OF WITNESSES. 

The jour- I. If the party producing witnesses, and such witnesses, have 

ney and 



1 Whether plaintiff or defendant. — Oughton. 

' The various reading in the ancient MSS. is, " In place of the excommu- 
nicated witnesses." — Oughton. 

* Respecting the conclusion in the cause, see titles 146, 147> 148. — 
Oughton. 

* When a compulsory has been decreed against witnesses, and they have 
been excommunicated for not appearing, if at length they appear, they are 
in the first place, having taken the oath to obey the ecclesiastical laws, and 
to yield to the mandates of the church, to be absolved, and then they must 
take the oath usually administered to witnesses, that they will speak the 
truth. — Oughton. 

* For exceptions against witnesses, see titles 123 to 128. — Oughton. 
® Prohibited or rescinded. — Conset, 3. 4. 2. 
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not agreed together *, before their production, as to the amount of other ex- 
their charges for travelling and other expences ^ Such witnesses l^^ngggg^ 
may, either by themselves, or by their proctor in their name^ 
before taking the oath, petition the judge to decree for the pay- Petition, 
ment of their expences. 

II. Then the judge, (taking into his account the distance of the Taxation, 
place where the witnesses dwell from the seat of justice ; as also 
whether they have travelled on foot, or on horseback ; regard 

also being had to the rank of the witnesses, and the time occupied 

by the journey, examination, &c.) shall tax and determine such 

expences ; and shall decree that the witnesses be not examined, 

till such charges be paid. Or he may decree, at the request of Monition. 

the witnesses, against the party producing them, a monition for 

the payment of the above-mentioned expences, if such party is 

liot present in court. But if the party be present, then he must 

be personally admonished to pay the same, within a fixed time. 

III. And in such taxation of expences, the judge is wont to Costs. 
include the fee for the monition directing the payment, and the 
proctor's fee, if the above taxation was applied for by a proctor. 

IV. If the party producing the said witnesses takes no care to Non-pay- 
pay these taxed expences ® according to the monition, so that the ™^" 
witnesses are put to the necessity of excommunicating and de- 
nouncing the said party *, and, further, perhaps of petitioning * 

that the excommunication be signified to the king in chancery, 
according to the practice of the ecclesiastical courts ; the judge Fees in- 
should further tax such additional expences, and should compel c^®^®^ 
the party producing the witnesses to pay the same before * he is parent, 
absolved. 



' Otherwise thus : " If a party produces witnesses, and does not agree 
with them for their expences, before their production." — MS. Oughton. 

* Called viatica. — Ed. 

^ To the witnesses for their journey and travelling expences. — Oughton. 

* Not so now ; turn to the titles on excommunication. — Ed. 

* As is explained in tit. 62, " On the petition for letters significatory for 
the apprehension of the party excommunicated.'' — Oughton. 

* In some MSS. it is thus written : ** To defray the said expences, and to 
deposit the money, before he is absolved.'' — Oughton. 
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TITLE CV. 

THE PRODUCTION OF WITNESSES, AND THE FORM OF THE 
OATH TO BE ADMINISTERED TO THEM, 

AND THE PROTEST OF THE ADVERSE PARTY, WHEN THE WITNESSES ARE 

PRODUCED. 
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I. The plaintiff*, before the lapse of the term probatory, should 
produce his witnesses ', in proof of the libel * ; or else should 
pray for a commission, directed to the place where the parties 
live, for their examination. 

II. For, a compulsory against witnesses to appear in court to 
give evidence; or a commission to examine them elsewhere; 
ought not to be decreed after the lapse of the term probatory, 
except in special cases ^ ; respecting which cases, and respecting 
a compulsory against the witnesses ^ and respecting the commis- 
sion ', information will be given in this work in its proper place. 

III. Let the plaintiff, therefore, be careful to cite the witnesses 
to appear on some stated court day within the term probatory ; 
and let him offer them their expences, or viatica ^ ; in order that 



^ What is said of the plaintLOT applies equally to the defendant, under 
similar circumstances. — Oughton. 

> 1. Within the term probatory the plaintiff should produce his witnesses 
in court, either all together, or one by one, or in separate divisions ; and 
the judge must admit them, and bind them by an oath to speak the truth. 

2. All this should be done in the presence of the adverse party, or during 
his absence contumaciously ; or, if he has a proctor in court, in the presence 
of such proctor, or in pain of the contumacious ahsence of the said proctor, 
after being three times publicly called, whilst the court is sitting. 

3. Sometimes also the judge, at the request of the parties, admonishes 
the proctor of the adverse party to be present, his fees being paid, on the 
production of the witnesses, out of court. This favour, however, the proc- 
tors are wont frequently to grant the one to the other without any monition 
from the judge. 

4. If witnesses are produced and sworn within the term probatory, they 
may be examined after the term. — Oughton. 

• Or any other allegation. — Oughton. 

^ For instance^ causes matrimonial, &c. See part 2. tit. 205, throughout. 
—Oughton. 

* See titles 101, 102, 103.— Oughton. 

< The commission, if any one is required, for the examination of witnesses, 
must he applied for before the lapse of the term probatory. See tit. Ill, § 1. 
—Oughton. 

^ These travelling expences must be allotted to the witnesses by the 
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he may be in a situation to obtain a compulsory against them^ if Compul- 
they refuse to appear when so required (as is explained in one of *°^' 
the preceding titles \) 

IV. Supposing the witnesses to appear, the proctor should ^0"^ of 
say ', " I produce these persons as witnesses in support of the 
libel *, and pray that they be received, and bound by their oath *, 
to declare the truth, and the whole truth, faithfully, as far as they 
know, touching the allegation of the said libel." 

y. Then the defendant, if he has any objections against the Exceptions, 
admission of these witnesses, should proceed to advance the same 
before the said witnesses are sworn '. 

VI. If he advances none, the judge says % " We admit these Admission, 
witnesses." Whereupon they lay their hands on the holy Gos- 
pels, whilst the judge proceeds in effect as follows : 

VII. " You are produced as witnesses (in such a cause, between oath. 
such and such parties,) and you shall swear, each and all of you, 
that at the time of your examination you, and each one of you, 
will testify and depose * the truth and the whole truth touching 

the matters in controversy, as far as your knowledge extends ; all 
favour and affection, or malice and prejudice, which you, or 
any one of you, may entertain for or against the litigant parties, 
or any one of them, being wholly laid aside ; further making oath 



judge, at the petition of the parties or their proctor, before the oath is 
administered. See tit. 104, § 1. — Oughton. 

> See tit. 101, § 1, 2. 5. — Oughton. 

^ In presence of the adverse party, or in his absence, on pain of contu- 
macy. If not, the production of the witnesses is of no avail. — Oughton. 

' Or some other matter. — Oughton. 

^ If a witness appears, and is unwilling to be sworn, he must be directed, 
admonished, and ordered to comply, and that instantly; and if he refuses, 
he must be excommunicated. — Oughton. — (Proceeded against for his con- 
tumacy. — Ed.) 

* The proctor of the adverse party, at the time of the production, lest by 
his silence he should seem to approve of the persons of the witnesses, is 
used to dissent, and to protest against having to answer them and their 
assertions at any time hereafter. Or if he has any reasonable objections 
ready, he at once advances the same $ and, in that case, the judge is wont 
to admit witnesses against whom objections are thus made with a reservation, 
or under due legal limitations. — Oughton. 

® Alciatus, de Test. fol. 143. sect. Quae possint cont. Test, abjici. — 
Conset, 3. 4. 3. 1. 

^ " If the witness first makes his depositions, and then takes the oath^ such 
deppsitions prove nothing." — MS. Oughton. 
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that you are free from all and all manner of corruption and bribery. 
So help you God." 

VIII. After which the witnesses, in proof that they take the 
oath freely and voluntarily, in the form and manner prescribed by 
the judge, must kiss the book^ 
Protest IX. Thereupon the defendant * says, " I dissent from the pro- 

duction of these witnesses, and I protest against such production 
as a nullity ; and, further, I protest against being decreed to 
answer such witnesses, and their declarations, and depositions, 
and persons, if they depose any thing, and as far as they depose 
any thing ', against the interest of my client ; and I pray that they 
be required to render sufficient proof * of their knowledge of the 
circumstances to which they depose, otherwise I protest against 
Petition for such depositions as null and void. And I require a competent 
torie8°^" term to be assigned me to administer interrogatories *.** 
Assigna- ^' Judge: " We assign you, for the purpose of administering 
tion of such interrogatories, till noon to-morrow ', (if the witnesses live 

term. 

/ 

^ The judge admonishes witnesses, to whom the oath has been adminis- 
tered, to undergo their examination before the next court day, or within 
some competent time. — Oughton. 

» Or rather, the proctor of the defendant. — Oughton. 

* Many think that this protest, at the time of the production of the wit- 
nesses, is a precaution of no moment ; and that it is sufficient simply to 
dissent ; because, whether the protest is made, or not, against the witnesses, 
if it appears from the proceedings that they are not worthy of credit, their 
testimony avails nothing. — MS. Oughton. Arthur Browne says, it is not 
now the practice to dissent, and protest of nullity, vol. ii. p. 119. — ^Ed. 

* t. e. sufficient and conclusive reasons for their knowledge. A similar 
petition occurs in tit. 109, § 4, 5. and in tit. Ill, § 4. — Oughton. 

'^ 1. Witnesses by their production, and the administration of an oath to 
them, become common to both parties ; and, therefore, may be examined 
upon interrogatories no less than upon articles, by the adverse party, if the 
said party so wishes to interrogate them. 

2. Therefore the proctor of the party intending to administer interrogato- 
ries, is used to interpose, after the witnesses are sworn, and to require a suit- 
able time to be assigned him to administer the same on behalf of his client 
to the witnesses whom the other party has produced. ^ 

3. To this application the judge gives bis assent, allowing a moderate time, 
according to the practice of the court, and the nature of the business, say 
two days, or one day, or a certain number of hours, for the drawing up of 
such interrogatories, and their delivery to the examiner. 

4. But this examination upon interrogatories does not prevent the party 
administering them from afterwards objecting against the witnesses of the 
adversary. — Oughton. 

^ ^' Although the judge is wont to name thus early a time for administering 



against. 
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at the place ^ where the court is held, so that they can be readily 
examined,) or the whole of to-morrow, (if the witnesses live any 
where else) * ;" or any time may be assigned previous to the exa- 
mination of the witnesses *. 

XI. Within this time, (viz. within the time specified above; or 
generally at any time previous to the examination,) the proctor of 
the defendant must give in to the registrar, or examiner *, such 
interrogatories * as he proposes to have administered. 

XII . Observe here, that the cautious proctor, as often as he Witnesses 
believes the witnesses whom the opposite party produces to be *^^®P^® • 
worthy of credit, or such as are likely to depose for the defence dence pro'- 
and positions of his party, should say, at the time of their produc- ^®^Jff^ 
tion, " I accept the persons, and agree to the production of these 
witnesses, as far as they make for my party ; and I approve of 
such witnesses personally. But I protest against having to 
answer their sayings and depositions, if, and as far as, they de- 
pose, in contradiction to the intentions of my client." 



the interrogatories, in order to prevent the expence which must necessarily 
result to the party producing the witnesses, from their remaining long from 
home ; nevertheless, for good and sufficient causes, he may extend the time, 
as he may shorten it." — MS. Oughton. 

1 In one MS. it is written, *' out of the place." — Oughton. 

2 Some MSS. have it " in the place," — Oughton. 

* With us now the practice is for the proctor to be allowed twenty-four 
hoars, to be counted from the production of the witnesses, as a convenient 
time for the administration of the interrogatories, according to the constitu- 
tion of the court. Unless it shall seem good to the judge for sufficient 
reasons, further to curtail the time, or to enlarge it more. Or the proctor 
may take any length of time, previous to the examination of the witnesses 
for administering his interrogatories. — Oughton. 

* 1. The adverse party is not permitted to have a copy of the interrogato- 
ries previous to the examination, lest he should instruct the witnesses in 
what way it would answer his purpose to have them answered. 

2. If the party neglects to give in his interrogatories, the experienced 
examiner will supply the deficiency in the best manner he is able, both with 
relation to the circumstances of the case, and the means of knowledge, and 
the condition, of the parties ; on all which points he will make diligent 
enquiry. — Oughton. 

* 1 . The interrogatories of the defendant must be formed from the posi- 
tions of the plaintiff, and from the circumstances of the case. And if any of 
the interrogatories are superfluous, captious, or impertinent, the judge will 
strike them out. 

2. As to some necessary interrogatories to be administered to the witnesses 
of the adverse party, and as to the necessary petition and protest to be added 
at the conclusion of the same, see tit. 109, throughout.— Oughton. 
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Effect of XIII. In which case, though the defendant may disprove the 

protest. sayings and depositions of the witnesses, or advance objections 

against the same, if, and as far as, they depose any thing against 

his cUent ; he cannot except against their persons ; because he 

has already, as in the preceding clause, approved of them. 

Caution to XIV. Let the party, therefore, producing witnesses * beware 

parties. j^^^ j^^ brings forward any, who are likely to depose against the 

interests of his party, and in &vour of the right, title, or defence 

of his adversary. 

XV. Inasmuch as the party producing witnesses in a suit, is 
considered by such production so to approve of them that he 
cannot afterwards except either against their persons or their 
evidence. 

XVI. Thus, also, the defendant should beware ' not to bring 
forward vritnesses previously produced by his adversary. For, 
by such production, he in like manner would be taken so to 
approve of them, that any subsequent exception against them 
would not be allowed. 



TITLE CVL 



THE PRODUCTION OF WITNESSES, AFTER PUBLICATION, 

UPON THE FIRST INTERROOATORIB8, ON THE PLEA THAT SUCH WITNESSES 
HAVE RECENTLY COME TO THE KNOWLEDGE OF THE PRODUCER. 

Fresh wit- I* If either the plaintiff or defendant' has produced witnesses, 

^vS^ ti^*' ^^^ obtained the publication of their depositions, and such de- 

* positions have been examined: nevertheless, if after such publica- 



1 1. The party producing witnesses cannot afterwards, though he repents 
of such production, renounce them. 

2. Therefore, when the adverse party (suppose the plaintiff) has produced 
any witness, whom nevertheless he is afraid, or does not care to have exa- 
mined on the articles given in on his behalf, the other party (the defendant) 
may procure this witness to be examined (m any interrogatories which he 
(the defendant) thinks fit to propose. — Oughton. 

' What is here said of the defendant is to be understood equally of the 
plaintiff, when under similar circumstances. — Oughton. 

s The defendant, when he excepts, is made plaintiff. Lanf. c. quoniam, 
n. 8. Myns. Inst, de Action. Text. Superst. n. 11. Gail, 2. obs. 81. n. 8. 
— Conset, 3. 4 6. 2. 
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tion and examination, it comes to the knowledge of the party, 
whether plaintiff or defendant, that there are other witnesses very 
necessary to him ; he can at any time during the progress of the 
suit, «. e, at any time before the conclusion, produce such wit- 
nesses, if they are present in court ; and they must be received 
and admitted. 

II. But if such new witnesses refuse to appear, unless com- Allegation 
pelled, the principal party, and not his proctor, (for the proctor paj^^*^ 
in his general procuratorial mandate has no sufficient authority ^ 

for the purpose), should come' before the court, and allege * as 
follows. 

III. "I, N., without revoking my proxy, (or, protesting 
against being considered as revoking my proxy previously con- 
stituted), allege, that M. N. O. are witnesses very necessary on 
my behalf to prove the contents of my libel ; and that it has only 
come to my knowledge, that they are necessary witnesses, sub- 
sequently to the publication of the depositions of the witnesses 
already produced on my behalf in this matter : and to the truth of 
this averment, I offer myself ready and prepared to make oath : 
therefore I petition, that these witnesses here present in court, 
whom I now produce, may be received, admitted, and sworn 
faithfully to depose to the contents of the libel, which has been 
given in by me ^" 

IV. Or otherwise, if the witnesses were required to attend*, AppUca- 
and have not attended : ^' I allege, that I have required such and compul- 
such witnesses to appear on this day, at this place, to give*°^* 
evidence in this case, ^nd I have tendered to them their charges 

and travelling expences % (viatica)^ (as to the truth of which 
averments, I offer myself ready and prepared to make oath^), and 
they have not come. Whereupon I pray, that a compulsory may 



1 In one MS. it is written, " The proctor in his general mandate or proxy 
has not the power of making the following allegation, or of making oath to 
the truth thereof." — Oughton. 

^ Before the conclusion in the cause. — Oughton. 

> Or, given in previously on my behalf; supposing the libel was given in 
by the proctor, and not by the principal party. — Oughton. 

* " To appear in court." — ^MSS. Oughton. 

* See observations in tit. 101, note 2. — Oughton. 

^ According to the present practice, no oath is required, as to the witnesses 
having been required to attend, and their expences, and the charges of their 
journey (viatica) having been tendered to them, in order to obtain a com- 
pulsory against them. See observations in tit. 101, notes 3, 4, 5. — Oughton. 

R 
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nesses. 



Fonn of 
oath. 



be decreed against such witnesses to appear on such a day, to 
give evidence, &c.*" 
Rejection. V. Then the judge, (unless it can be shown that the party 
Admission requiring these new witnesses to be admitted, had knowledge, or 
probable notice at least ', of the said witnesses, before the pub- 
lication of the depositions of the previous witnesses ; or that the 
matter, on account of which these new admissions are required, 
was of that nature that witnesses recently heard of, could not be 
admitted), should receive them, if they are present in court, or 
should decree a compulsory if they are absent. 

VI. Provided the party applying for the admission of these 
fresh witnesses has first certified on his oath, both that the said 
witnesses are necessary, and that it was not till after the publica- 
tion of the examinations, that their necessity became first known 
to him : and further, that he has required the parties to attend^ 
and tendered to them their travelling expences *. 

VII. Defendant: '^ I dissent; and protest against the petition 
of the said proctor, (or his party), as null ; and I allege, that it is 
not legally conclusive in argument, and should not be granted : 
and that the publication of the witnesses, already made by the 
adverse party, and his knowledge thereof, forbid their admission ; 
and that there is great danger of the subornation of these new 
witnesses : referring myself to the acts of court, and to the eccle- 
siastical laws." 



Form and 
reason of 
protest 



TITLE CVII. 



THE PRODUCTION OF WITNESSES, UPON THE FIRST INTER- 
ROGATORIES AFTER PUBLICATION, ON ANOTHER PLEA*. 

Corrobora- I. If the plaintiff has produced two or more witnesses to prove 

ne^el '"*' ^^® ^^^®'* ^^^ *^^ defendant, by way of exception, has refuted 
them, or, at least, some of them, so that there are not left two 



1 And to speak the truth according to the best of their knowledge and 
belief. — Oughton. 

' What constitutes a likelihood or probable cause of knowledge in different 
cases is explained in tit. 108. — Oughton. 

' See the previous observations in note 7. — Oughton. 

♦ Here are added the following words from an ancient MS. " Without an 
oath from the party applying to produce such witnesses, that they have 
recently come to his knowledge." — Oughton. 
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worthy of credit agreeing together : then, on the confutation of 
such witnesses by the above exceptions^ of which it does not 
appear that the party producing them had any knowledge, he 
may, by way of corroboration of the former witnesses S or in 
proof of the Hbel itself, produce any other witnesses he pleases '. 

II. The reason is, that every man is presumed to be honest Previous 
until the contrary is proved : and the ecclesiastical law says, that |o^"™^" 
regularly two witnesses are enough for proof: consequently, the 
plaintiff, producing two, might reasonably conclude, they were 
sufficient *. 



TITLE CVIII. 

CAUSES WHICH IMPEDE THE PRODUCTION OF WITNESSES 

AFTER PUBLICATION. 

I. In a testamentary suit the probable cause* of knowledge * Testamen- 
is said to be, the witnesses already produced deposing, that the **^ **"*** 
party applying for new witnesses was present with such new 
witnesses, (whom he pretends have lately become known to him), 

at the time when the will was made. 

II. In a defamation cause, the grounds of knowledge are pre- Defamation 
sumed to be probable when the first witnesses depose, that the ®"'*^ 
libellous words were spoken in presence of the plaintiff, and of 

the new witnesses, whom he wishes to have admitted. 

III. And thus in all other similar cases. 

IV. Such reasonable grounds as these for presuming previous Other suits, 
knowledge ®, are sufficient for impeding the grant of the petition Vehement 

presump* 

1 Part 2. tit. 205, treats of the production of witnesses in a matrimonial 
cause, after the publication of the depositions, without an oath from the 
producing party, that such witnesses were but lately known to him. Part 2. 
tit. 140, § 3, 4. explains the production of witnesses by a third party inter- 
vening in a matrimonial cause, after the publication of the depositions. 
And part 2. tit. 190, refers to the production of witnesses in a tithe cause 
after the lapse of the term probatory. — Oughton. 

2 As ii' none had been already produced. — Conset, 3. 4. 6. § 4. 

' For it is said, " From the mouth of two witnesses judgment shall be 
given.' ' — Oughton, 

* In some cases it may necessarily be concluded that the party who desires 
fresh witnesses to be produced, must have known before of these witnesses, 
as for instance in a testamentary cause, &c. — Conset, 3. 4. 6. § 2. 

' ^ Of which probable cause of knowledge mention is made in tit. 106> § 5. 
— Oughton. 

r2 
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In defama- 
tion suits. 



Further 
reasons. 



Ignorance 
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to admit fresh witnesses *, unless the party requiring such pro- 
duction purges himself from the knowledge, or rather from the 
vehement presumption of the knowledge of the fact by expressly 
swearing % that he did not see these witnesses, or that he had no 
recollection of their presence, at the time of his producing the 
former witnesses, and when he obtained the publication of their 
depositions. 

V. The reason of which is, that in testamentary causes it may> 
and sometimes does, happen, that certain witnesses were in the 
next room, or were watching through a partition % what was 
done by the testator respecting the settlement of his will; of 
which the witnesses previously produced had knowledge, and, 
perhaps saw the said witnesses in the act ; whereas, the party 
applying to have the said new witnesses produced, neither saw 
them, nor knew of their so watching. 

VI. In like manner, in causes of defamation, if the defamatory 
words libellate were spoken in some public place, as for instance 
in a church, or highway, where there is usually a concourse of 
people, it very frequently happens, that persons passing hear and 
note the defamatory words ; and that the witnesses first produced 

see such persons passing, and thus are able to depose to their 
presence ; whereas the principal party was so agitated^ by reason of 
the utterance of the defamatory words, that he did not see them. 

VII. To this may be added, that if the words were spoken 
many months previous to the action, the plaintiff might probably 
be unable to call to mind all the witnesses who were present, 
although he then saw them ; and that he now does remember their 
presence, because of the deposition of the witnesses first produced 
to that effect. 

VIII. But, as stated above S on all these points the plaintiff is 
bound ^ to make express affirmations on his oath, if required to do 
so by the adverse party ; because, as was also mentioned above, 
the presumption of knowledge ^ is against him. 



^ Or rather, for impeding the admission ; at least, the concession of the 
said petition, whensoever made. — Oughton. 

2 Respecting such oath, see tit. 106, § 3. — Oughton. 

' In the place of these words, some MSS. write, " Or were listening 
behind the door." — Oughton. 

* In § 4. — Oughton. 

* See Lindwood, in the chapter, " Quia quidam, de temporibus ordinan- 
dorum," on the word ** scienter." — Oughton. 

^ t. €. from those things which are laid down in § 1, 2, 3, of this title.^- 
Oughton. 
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TITLE CIX. 

CERTAIN NECESSARY INTERROGATORIES TO BE ADMINIS- 
TERED TO THE WITNESSES OF THE ADVERSE PARTY : 

AND THE PETITION AND PROTEST NECESSARY TO BE ADDED AT THE CONCLU- 
SION OF THE INTERROGATORIES. 

I. When witnesses are produced in a cause, it is in the power Form of in- 

n t . 1 . I . . terroga- 

of the opposite party to prepare against such witnesses any m- tones, 
terrogatories * he thinks fit, if only they are pertinent ', whether 
with relation to the subject matter in dispute, or the persons of 
the witnesses *. For example, 

II, If witnesses are produced to prove a will, which the other J^stamen- 
party strives to have disproved ; such other party may interrogate 

them, as to " whether the testator was of sound mind and me- 



* Some MSS. read, " Of the party against whom the witnesses are pro- 
duced." — Oughton. 

* Interrogatories are particular questions in writing, demanded of witnesses 
brought in to be examined in a cause, especially in the Court of Chancery. 
These interrogatories must be exhibited by the parties in the suit on each 
side ; which are either direct for the party that produces them, or counter 
on behalf of the adverse party ; and, generally, both plaintiff and defendant 
may exhibit direct, and counter, or cross, interrogatories. They are to be 
pertinent, and only to the points necessary, and either drawn or perused by 
counsel, and must be signed by them. — ^Tomlin's Law Dictionary. 

' What these interrogatories are which are pertinent, as also their form, 
see Alciat. ubi s. deTest. and Manuale Jur. de verb. Sig. — Conset, 3. 4. 3. 4. 

^ 1. With relation to the petition for a competent time for administering 
the interrogatories, see tit. 105, § 9, 10, 11, and observations thereupon. 

2. Interrogatories must not, on any account, be made public, neither may 
they be seen or known by witnesses before their examination. — Oughton. 
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mory, at the time when it is pretended on the other side that the 
will in dispute was made ?" Or, " whether he did this or that ;" 
or, ^^ spoke such and such words ; indicating the soundness of the 
deceased's mind ?" Or the witnesses may be interrogated as to 
other circumstances, viz. *^ as to the day, hour, and place, when 
and where it is pretended that the will was made ? What wcnrds 
the testator used when he approved of the will ? Who wrote it? 
What witnesses were present at its execution ?** &c. 
Touching HI. Interrogatories touching the p^r*o«* of witnesses may be 
of^^t^^ of such a character as the following : " Whether such witnesses are 
nesses. related by blood, or affinity * ; or are servants, domestics, or de- 
pendents ', or in the pay of the party who produced them ? Or 
are indebted to such party? And also, whether they are in- 
veterately hostile to the party against whom they are produced ?" 
And the like. 
Protest IV. At the end of the interrogatories, the following petition 

and protest ' should be subjoined. " And the party ministering 
the interrogatories requires, that every witness shall render a true, 
sufficient, and conclusive reason for the knowledge which he pre- 
tends to have, and for every one of the answers and depositions 
which he has severally made in the cause, otherwise the party 
administering the interrogatories protests against the examination 
as null and void." 
Protest ne- V. The author has been informed by persons eminent for 
glected. learning, that this petition and protest are essentially necessary ; 
and that, if they are omitted, the witnesses of the adverse party 
are held to have proved their case (at least they are so considered 
Effect. in some suits), notwithstanding they have assigned no reasons of 



» Conset's words are, ** Whether they be of affinity, consanguinity, do- 
mestics of the party producing them, or are clothed by him, or receive wages 
from him/' — Conset, 3. 4. 3. 4. 

* The Latin words are, ** tenentes de roba," which we translate, '* depend- 
ents,'' because rob(B were garments which great men gave as presents at 
certain seasons of the year, and which were hence called /estiva indumenta, 
" Qui igitur,'' says Du Cange, " robas accipiebant ab aliquo, de ejus familift 
censebantur.*' Dr. Cowel observes, '\ roba," is a coat or garment. And 
those who ** robas accipiebant" of another, are accounted of his family. 
" Quendam ex ejus armigeris qui in obsequio erat Abbatis, et ad robas ejus." 
Walsingham, p. 267. — Ed. 

' Concerning such petition and protest, see tit. 105, § 9> and tit. Ill, § 4. 
— Oughton. 
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their testimony^ which otherwise they were bound to have given 
when interrogated. 

VI. Let the proctor who administers interrogatories be mind- Caution to 
ful to exert all his caution and skill in the questions .which he^'°*^ "" 
puts : because, for the most part interrogatories rather do good 
than injury ^ to the party who produced the witnesses ; and the 
contrary. 



TITLE ex. 



THE MODE AND FORM OF EXAMINING WITNESSES BY THE 

REGISTRAR ; 

AND THE REPETITION OF THE DEPOSITIONS OF THE SAID WITNESSES BEFORE 

THE JUDGE. 

I. Supposing witnesses at the time of their production^ to be Examina- 
publicly and judicially examined, as to their knowledge of the ^g^^ '®' 
positions on which they are produced, they might easily, and 
probably would, if not singularly honest and trustworthy, con- 
spire together, and agree upon their evidence : sometimes also, if 

the party producing them was present, through fear of such 
party, they might be led to withhold part of the truth *, which, if 
known, might operate greatly against the producer. The same 
objections may be raised against the presence of the defendant. 

II. Therefore, in all the ecclesiastical courts under the jurisdic- Private, 
tion of the archbishop of Canterbury, the registrar, acting on the 
responsibility of his oath ', interrogates and examines witnesses, 

after they have been judicially produced and sworn in the pre- 
sence of the adverse party, singly and separately*, in some 



* 1. This opinion is further confirmed by the experience which every day 
continues to afford of the injury done to parties by incautiously administering 
interrogatories. 

2. As to the administration of interrogatories, see observations in tit. 116^ 
note 3.— ^Oughton. 

> Some MSS. read^ '* they might be led to withhold the truth sometimes," 
other MSS. " some ^ruf^.^'—Oughton. 

' Scil. by virtue of his oath as notary public^ which oath he had taken 
before, at the time of his admission to the office of notary. — Oughton. 

* Witnesses are examined privately and separately, not openly and toge- 
ther ; and the judge himself conducts the examination, if he thinks fit ; but 
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private room, from which all other persons, especially all other 
witnesses, and the litigant parties, are removed, on their oath, 
touching those matters on account of which they have been pro- 
Deposi- duced : and he reduces to writing their answers and depositions, 
^tted^to " wl^atever they may be ; and he reads them over distinctly to each 
writing. witness separately, and he interrogates and examines such witness 
Read over whether any thing has been put down contrary to, or' more than, 
nesses. ^^ deposed ; and if the witness requires any correction, emend- 
Corrected. ation, addition, or subtraction to be made, his wish must be imme- 
diately complied with. 
Signed. HI. The registrar should then take care that each witness 

affixes his name, or his mark, with his own hand, to^his de- 
positions ; lest the registrar, or any one else, should afterwards in 
any respect surreptitiously alter the evidence. 
Rraeated IV. The examination being concluded, the witnesses are se- 
jute^ ^^^ verally produced before the judge, and the registrar reads over to 
him S in presence of each witness respectively, their depositions, 
word by word* 
Judge's en- V. After this recital, the judge interrogates each witness ', as to 
qmnes. whether all things which are inserted in the depositions, and 
which have been read over by the registrar, express their mind, 
and true intent, and meaning? And whether they contain all 
the facts and information to which the said witnesses are able to 



on account of the tediousness of the business, it is usually committed to the 
fidelity of registrars and notaries, the repetition and acknowledgment of each 
deposition by the witnesses heing reserved for the judge. — Oughton. 

1 1. It is not necessary, according to the present practice, that a deposition 
committed to writing by the registrar or examiner, and read over to the 
witness, should be again repeated before the judge, unless at his particular 
desire. 

2. It is sufficient, according to modem custom, if the witness, after his 
deposition has been committed to writing, is interrogated by the judge or 
his surrogate, or by the registrar or examiner, in his presence, to the effect 
specified in § 5. of this title. And this is called a repetition or recognition 
cf the deposition before the judge. And in testimony or confirmation of 
this repetition, the examiner is wont to attest by his subscription, as notary 
public, that such repetition was made on such a day in presence of the 
judge or his surrogate. — Oughton. 

^ The deposition in writing being shown to the judge, subscribed or 
attested by the proper hand- writing or mark of the witness, such witness is 
interrogated either by the judge, or under his authority by the registrar or 
examiner, in his presence, as to whether he acknowledges the signature or 
mark attached to the deposition, and whether all things contained therein 
are true, &c. as explained above in § 5. — Oughton.. 
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depose ? Or whether they wish that any thing else should be 
added, or any thing subtracted ? 

VI. At the time of this repetition before the judge, each Alterations 
witness may require that the whole of what he had previously 
deposed, and what had been written down by the registrar, or 

any part thereof, shall be corrected, revoked, or blotted out. 

VII. But if the witness ratifies and approves of all things Repetition 
which are written down by the registrar, and which have been tion2*^^' 
read over to him, in the manner above described, such examination 

is said to be perfect and complete. 

VIII. It is otherwise, if the depositions have not been ac- 
knowledged and repeated before the judge in the manner above 
described, notwithstanding the examination was taken by the 
registrar, and all the other forms and requisites were complied 
with*. 

IX. Remark, that not only the registrar, at the time of taking Caution to 
down the depositions of the witnesses, but also the judge at the 

time of their repetition, should often admonish the witnesses of 
the danger of perjury both to their bodies and souls, if in any 
thing they depose contrary to the truth. 

X. Let the proctor beware, that the articles or positions on Caution to 

T)i*octoirs> 

which the witnesses are produced be not deficient in clearness. Avoid am- 
nor too long, nor contain too many heads, nor too great a diversity Wgufty. 

i» av prolixity. 

Ot them. multifari- 

XI. For in that case especially the registrar might easily in ousness. 
the course of his examination, be led into an omission of some diversity, 
positions or clauses, although necessary and applicable to the 
cause : which if he does, the witnesses may be deceived into not 
deposing fully to all and singular the contents of the articles, and 

thus the party producing such witnesses, by the omission of these 
depositions, as far as depends upop them, may fail in the suit. 

^ The reason of this practice appears to be, that the examination is pre- 
muned to be before the judge. — Oughton. Arthur Browne observes, in his 
Compendious View of the Ecclesiastical Law, (vol. ii. ch. 3.) " that wit- 
nesses were in strictness to be examined by the judge himself; but, on 
occasion, he might delegate a notary public, or even a private person, to be 
the examiner. The civil law did not admit any person to be an examiner 
but the judge himself, or at least some one possessed of jurisdiction. The 
canon law supposes the judge, by examining the witnesses himself, to give 
to the. trial all the benefit of a cross-examination ; for it says, ' Illud quoque 
fiubtiliter animadvertere non omittet, quo vultu, qua constantia, quave animi 
trepidatione testes deponant, cum interdum ex his, vel ipsis mvitis testibus, 
magis quiim ex verborum eerie Veritas elucescat.' ** — Ed 

7 
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XIL And because positions and articles are for the most part 
composed in Latin, which language witnesses generally, but more 
especially the common people, do not understand, it is fitting that 
the registrar, or examiner should use all diligence in explaining 
and declaring to witnesses distinctly and fully, all and singular the 
heads and contents of such articles and positions. 



TITLE CXL 



Grant of 
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THE PETITION FOR, AND GRANT OF, A COMMISSION (AD 
PARTES) TO EXAMINE WITNESSES AT A DISTANCE. 

AND THE PROTEST AND PETITION OF THE PROCTOR ON THE OTHER SIDE AT 
THE TIME OF THE DECREE FOR THE COMMISSION. 

I. Before the lapse of the term probatory, as was explained 
in a preceding title S the proctor of the plaintiff, though he has 
already produced witnesses in the suit, or though he may not 
hitherto have produced any, if he intends to take advantage of a 
commission, is at liberty to apply for the same, in the following 
terms : 
Formof pe- II. " Revered judge, I allege, that my client has certain wit- 
nesses very necessary to prove the contents of the libel, given in 
by me in this suit, who are aged and infirm % and whom, on 



dtion. 



> See tit. 105, § 1, 2.— Oughton 

^ 1. If any witnesses are in a bad state of health, or aged, or afflicted with 
debility or depressed by poverty, so that they cannot be brought into the 
presence of the judge, the judge should send to them fit and discreet persons 
as examiners. 

2. For instance, if such witnesses live in some place remote from the court 
of justice, the judge is wont to commit his authority to certain clergymen, 
conjointly and severally, (as in § 3. of this title,) for their examination. 

3. Or, otherwise, (and such is principally the course pursued in commis- 
sions or requisitions, where the witnesses dweU within another jurisdiction,) 
commissions for the examination of witnesses are directed to the ordinary 
of the place where the witnesses live, or to his vicar-general in spirituals and 
official principal, or his surrogate lawfully constituted ; or in places where 
there is not any ordinary, or any sufficient number of clerg3rmen living, such 
commissions are directed to the local authorities, and magistrates of the 
town, or to the mayor, or his deputy, or to the principal magistrates or 
judges of the province. 

4. But if such witnesses only live a short distance from the court, and 
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account of the distance of their dwellings, and the difficulties of 
thejourney, more especially during this winterly season, (if such be 
the case) he is unable to produce before this court, without great 
expence, and great danger (or inconvenience) to the parties them- 
selves : wherefore I request, that a commission f arf partes) may To whom 
be granted, empowering certain honest and honourable gentlemen, ^®^^d- 
(clergymen of respectability and rank in the church), to sit con* 
jointly and separately in such a place, viz. in such a church, or Where ex- 
consistory, at such and such times, with power of prorogation ; ^ "^^ 
and if, and as far as need requires, with power to enlarge the tion. ' 
term, and to continue the place ; with power also to appoint a Notary, 
notary public, provided only he be indifferent to both parties. 
And I request that a term may be assigned to the said com- Return of 
missioners, to return the said commission into court, with a noti- sion.™*^" 
fication of their proceedings thereupon. Further, I petition, that 
my term probatory may be extended to the day of the transmis- 
sion of the said commission ; and that the proctor of the adverse 
party may be admonished to be then and there present \" 

III. Judge: "We grapt the commission prayed for, and Judge's de- 
appoint such and such persons ^ (viz. such and such clergymen ^^^^' 



yet, whether from old age, or sickness, or engagements in state affairs, or 
imprisoDment, or other reasonable causes and impediments, are so hindered 
and detained, that they cannot appear before the judge in court at the time 
appointed, notwithstanding the proximity of their residence to the seat of 
judicature ; in that case, the judge, at the petition of the proctor, is wont to 
decree a descendendum to examine the said witnesses. 

5. Whereupon the judge himself, or one of his surrogates, goes to the 
place where the witnesses are so detained, having first admonished the proc- 
tor on the other side (his fee being paid,) to be present there, at the time of 
the production of the witnesses, if he considers his client to be interested in 
the result. 

6. Then the proctor of the producing party, in presence of the proctor on 
the other side, thus admonished as above to attend, or in pain of his absence 
contumaciously, produces such witnesses accordingly, the registrar, or his 
deputy, being present ; and in all things the process is the same as in tit. 
105, § 4. and the following sections; further explained in the observa- 
tions thereupon, note 9, and other notes to the end of the said title.—* 
Oughton. 

^ At the time, and in the place, appointed for the execution of the com- 
mission, if such proctor considers his client's interest to be affected. See 
part 2. tit. 236, § 7- — Oughton. 

3 1. In our days the proctors on both sides are accustomed each to nominate 
two or more clergymen, whom they submit to the approbation of the judge, 
as commissioners for the examination of the said witnesses ; to whom the 
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of respectability and station), to act in our stead, and on our 
behalf, conjointly and severally ^ ; and we direct them to sit on 
such and such days, at such a place ', assuming to themselves a 



judge, (if he does not, for reasons known only to himself, or on account of 
objections assigned by one or other of the parties, reject any of them,) 
imparts his office and authority in this particular case, for the said exa- 
mination. 

2. But though, in the acts of court, and according to the style of the court, 
these commissioners are distinguished severally and respectively each as 
belonging to his own party, thus, " The proctor of N. applies for a commis- 
sion to be made out to his party for the examination of witnesses, and that 
the office of the judge in this matter may be committed to A. B. C, clerks, 
as commissioners named on the part of N. ; also, to £. F. and G., clerks, as 
commissioners named by the other party, M." Yet, notwithstanding this 
power of naming commissioners on one side and the other, is granted by 
the indulgence of the court to the proctors, the judge reserves to himself 
the approbation of them. And sometimes he appoints, at his own discretion, 
commissioners to act between the parties, without either of the parties .them- 
selves nominating. So that strictly, in all cases, the commissioners are the 
commissioners of the judge, and not of the parties. 

3. Let commissioners, then, bear this in mind, and never lose sight of it, 
that when they proceed to take upon themselves the task of executing the 
letters of commission, they may do so conscientiously and purely, to the 
best of their ability : reflecting how much the judge has confided to them 
in this matter. And out of the respect due to the character of the judge, it 
behoves these commissioners, filling his office in this matter, to conduct 
themselves honestly and faithfully as his representatives, and to administer 
well, in all respects, the duty and service entrusted to them. 

4. Let such conmiissioners, therefore, be open, kind, just, and honest, 
towards both parties alike, without partiality, or prejudice for or against one 
more than another. Whereupon see § 6, 7» 8, of this title, and the observa- 
tions which follow, in note 12. — Oughton. 

' 1. Thus it is worded in the forms of the commbsioners' letters in all 
ecclesiastical cotuts, except the Court of Delegates ; for there commissions 
issue to the parties in the following words : " To you, or any two, or more 
of you.** 

2. No one of the delegates, separately and by himself, can proceed to 
discharge any act, (unless it be with the consent of the parties on both sides, 
which consent does away with the incapacity). Inasmuch as, according to 
the tenor of the original commission to the members of the high Court of 
Delegates, the requirements are thus expressed : " As you all, or two of you 
at least, may proceed in the discharge of all ordinary acts in the said cause." 
—Oughton. 

' 1. When the commission has to be executed in places beyond the sea, 
it is wont to be thus expressed : ** For summoning, administering the neces- 
sary oaths to, and examining, witnesses, at any time, from such a day of 
such a month, subsequent to the grant of the commission, to such a day of 
such another month following, depending on the distance of the place : the 
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notary public, who is indifferent to both parties ^ ; and we assign Term as- 
them such a day to transmit to us an account of their pro-®* 



Lord's days and holidays excepted : and for sitting in the cathedral church, 
or consistory, sometimes in the guild-hall, sessions-house, or other place 
wherever the court of justice may be held, in such a city or town. With 
licence of continuance or prorogation, as to time and place, as may be found 
necessary. 

2. And not unfrequently, in those commissions, in which stated days for 
their execution cannot well be prescribed, on account of the necessary uncer- 
tainty attaching to them ; but a period, to a certain degree indefinite, viz. 
within such and such a month, has to be named ; if the proctor of the 
adverse party makes the application, a clause may be inserted in the commis- 
sion, in order to remedy, as far as may be, the difficulty, to the following 
effect, viz. : 

3. ^' Notice heing given, three days previous to the presentation and 
acceptance of the said commission, to N., at such a place," (naming a place 
not far distant from the residence of the parties, and which is on that account 
fixed upon in the commission for the examination.) 

4. Or thus, " provided notice be given to N., (dwelling in such a place), 
as to the time appointed for opening the proceedings in execution of the 
commission, three days before the actual commencement of any proceedings 
relative thereto." — Oughton. 

M. It appears that, according to the style of the Court of Arches, from 
times far hack, the said instrument has been thus worded : ** Our notary 
public, or some other notary to be named by him, indifferent to both parties, 
being assumed as actuary." 

2. The form of expression is to the same effect in the letters of commis- 
sion issuing from the high Court of Delegates, viz. : '* Having assumed a 
notary public, unconnected with both parties, nominated by A. B., the 
notary public, and deputy registrar of our high Court of Delegates, to act 
as the scribe, or registrar of your acts in this business." 

3. And then, at the foot of this commission, it is thus written : " I, A. B., 
the notary public mentioned above, being myself precluded from acting by 
various engagements, nominate and appoint by these presents, my well- 
beloved in Christ, C. D., as notary public for the execution of this commis- 
sion, in my stead and place, and in my name." 

4. But since sometimes it is necessary to direct a commission for the 
examination of witnesses to the governor, or his deputy, or to the magistrate, 
or judges of some of the dependencies attached to this illustrious realm 
beyond the sea ; or to some place where there is a deficiency of notaries ; in 
such case, the following words are used : " Having assiuned to yourselves, 
&c., any notary public, indifferent to both the parties concerned, or should 
that be impossible, selecting two of the witnesses, as scribes and registrars 
of your acts in this business." 

3. In cases, where there is not any paucity of notaries in such foreign 
parts, the style of the commission is as follows : *' Assuming to yourselves 
any notary public for the execution of these presents, whomsoever you may 
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Term ex- ceedings * ; and we prorogue the term probatory to the same day ; 
tended. ^^^ ^^ admonish the proctor of the adverse party to be then and 

there present ^" 
Protest of IV. Defendant : " I dissent from all and singular these pro- 

Adverse 

proctor. ceedingSy both of the judge and the adverse party, and I protest 
against the same as null, and (as well now as then, and then as 
now) I protest against having to answer these witnesses, whether 
touching their declarations and depositions, or their persons ; if 
they depose, and as far as they depose, against the interest of my 

interroga- client : and I request that the said witnesses may be examined on 
interrogatories' annexed to the commission by me or by my 
client, or before the commissioners appointed to conduct the 
examination, on the day or days assigned for that purpose. And 
further, I request, that the witnesses be required to assign true 
and conclusive reasons * for their knowledge in all and every part 
of their evidence. Otherwise I protest against the examination 
as null." 

Decree. V. Judge : " We decree accordingly." 

Commis- VL The present practice is for the proctors on both sides 

sioners. thereupon to name commissioners, from whom the judge is wont 
to select four, viz. two for one party, and two for the other. 

VII. Formerly, however, the judge (and not the parties) was 
accustomed to name all the commissioners, and then for the most 
part they were unprejudiced on either side. 

VIII. But it is otherwise now. For the parties are used to 
name their private friends as commissioners, and thus commonly 
they are not called the commissioners of the judge, but of the 
parties : and they conduct themselves as partisans in managing 
the examination; and often make known to their parties the 
evidence, before publication ; sometimes even before the produc- 
tion of all the witnesses *. 



please to appoint, as the scribe, or registrar, of your acts in this business, 
provided only he is worthy of credit, and indifferent to both parties.''— 
Oughton. 

^ viz, such commission, together with the acts, and depositions, and the 
whole of the proceedings, had, sped, and done, with relation thereto. — 
Oughton. 

* See observations in note 3. — Oughton. 

® See tit. 105, § 9, 10, 11. and tit. 109, throughout. — Oughton. 

^ A similar petition occurs in tit. 105, § 9. Consult also tit. 109> § 4, 5. 
— Oughton. 

^ 1. It is the duty of commissioners to examine all the witnesses without 
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IX. Observe : if the proctor against whom the commission has interroga- 
been granted, does not intend to be •personally present at its ex- ^"®j^" 
ecution, nor to administer any interrogatories at that time^ he may commis- 
previously give what interrogatories he pleases to the registrar ; ^^°"* 
who is bound to annex the same to the commission ; and so to 

guard and secure them with some authentic seal, as to prevent their 
being seen or read either by the adverse party, or by any one 
else, before the commission has been delivered to and opened by 
the commissioners. 

X. Observe also, that although the defendant has obtained Intenroga- 
the annexation of the said interrogatories to the said commission drawn.'^' 
in the manner above described, he may, if he pleases, particularly 

if he is present at the time of the production of the witnesses, 
either withdraw the said annexed interrogatories, or administer 
them, or any others, before the commissioners. 

preference or distinction j never secretly conferring with any of the parties 
after the examination has begun ; nor making known any thing that has 
taken place before publication ; nor giving any hint or intimation to any of 
the parties privately. For transgressing which rules, commissioners were 
formerly punished in the star chamber with fine and imprisonment. 

2. Sometimes, at the present day, the examination of witnesses is confided 
to the honour of some trustworthy examiner, in the same manner as it has 
been previously shewn to be confided to the registrar, where there is no 
commission. 

3. As ^hus : When the registrar himself, being not otherwise engaged, or 
his deputy, or some other examiner, being a notary public, legally admitted, 
one who is discreet and honest, indifferent to both parties, well skilled in 
the discharge of his ofifice, and of experience therein, undertakes the exami* 
nation, a special commission is wont to issue, at the petition of the proctor, 
by the judge's mandate, for the examination of the witnesses privately, i, e, 
without the commissioners being present. 

4. To this notary the judge commits power and authority (according to 
th^ tenor of the commission,) to examine all the witnesses (t. e. all those 
who have been previously admitted by, and sworn before, the commissioners,) 
privately, as to, and respecting the positions and articles, which are the 
groundwork of the examination, and as to, and respecting the interrogatories 
administered by the adverse party, (supposing the adverse party has thought 
fit to administer any,) without the said commissioners, or any one of them, 
being present ; and privately to attach their seal to the said depositions, (in 
case the notary is not a registrar, or deputy registrar). But, should the 
registrar, or his deputy, be the examiner, then the words are as follows : 
" And to keep the said depositions safely out of sight in the registry ofiUce, 
until the declarations and depositions are published. Furthermore, taking 
care that such answers and depositions be repeated and recognised by the 
witnesses, in presence of the commissaries, and that the same be acknow- 
ledged as true." — Oughton. 
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XL Observe, lastly, that the said protest of the defendant's 
proctor at the time of the grant of the commission is very neces- 
sary : for if neither the proctor, nor his party, take care to be 
present at the execution of the commission, and the production 
of the witnesses (in partibusj, so that they are produced in the 
absence of the said proctor and his party, and in pain of their 
contumacy, very learned men have informed the author, and he 
has known the same to be adjudged, that the said party cannot 
afterwards make exceptions ^ against such witnesses. 

XII. Hence it is clear, that the said protest, at the time of 
the grant of the commission, (viz. ^^ I dissent from all and singular 
the proceedings, as well of the judge as of the adverse party ; and 
I protest against the same as null ; and I protest as well now as 
then, and then as now, against these witnesses, and their deposi- 
tions, and persons,'* &c.) is necessary ; and has the same efiect 
as a protest at the time of the production of the witnesses. 



TITLE CXIL 

THE FORM OF THE SUBSTITUTION OF A PROCTOR, BY THE 

ORIGINAL PROCTOR, IN HIS PLACE, 

IF HE CANNOT BE PERSONALLY PRESENT AT THE TIME OF THE EXECUTION 
OF A COMMISSION FOR THE EXAMINATION OF WITNESSES. 



Power of 
substitu- 
tion. 



Tenor of 
substitu- 
tion. 



L In the chapter entitled, " What is a proxy in a suit, &c.^ " 
it is stated, that in every proxy, or mandate, given by a client, 
power is reserved to the original proctor of substituting another 
in his place, as often as he has occasion to be absent '. 

IL Therefore, the proctors, as well of the plaintiff as of the 
defendant, if they are not specially induced by their clients to be 
present at the prosecution of the commission, are wont to sub- 
stitute in their place one or more notaries or literates residing at 
or near the place where the commission is to be acted upon, to 
execute for the said proctors all and singular the things necessary 
to be done by virtue of the commission, and required by law, and 
which the proctors themselves would have done, or might have 
done, had they been personally present. 



' See observations in tit. 105, note 16. — Oughton. 
^ " Consult tit. 12, § 1. — Oughton. 
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III. And in this substitution the proctor making the appoint- 
ment is bound to add^ '' that he is thankful for the indulgence, 
and will ratify and confirm the whole and every part of what his 
said substitute shall do in the premises." 

IV. This nomination of a substitute should be sealed with an 
authentic seal ^ and either ^ven into the hands of, or forwarded 
to, the principal party ^, together with the instructions ^ and 
interrogatories necessary to the case. 

V. It is here worthy of remark, that if neither the original Caution, 
proctor of the adverse party, nor the adverse party himself, is 
present at the time of the execution of the commission on behalf 

of the other side, but some one appears, representing himself to 
be the substitute of the said defendant's proctor, and exhibiting 
an appointment to that effect S it is highly necessary that the 
plaintiff's proctor ^ should take diligent heed, that the aforesaid 
substitution is sufficient ^ and authentic : 

VI. For, all the acts done in presence of a fictitious or in- 
sufficient substitute, are null and void in law, and neither operate 
against the defendant, nor benefit the plaintiff. 



sion. 



TITLE CXIII. 

THE FORM OF DELIVERING A COMMISSION FOR THE EXA- 
MINATION OF WITNESSES TO COMMISSIONERS : 

AND THB MODE OF THEIR ACCEPTING THE TASK OF EXBCrTING THE SAME. 

I. After a commission has been obtained, under seal of the Delivery of 
judge for the examination of witnesses, the party obtaining and ^U™™*^- 
intending to avail himself thereof, should either call, or see that 
some one else in his name calls, upon the commissioners therein 



^ Now the practice is, for the act of substitution to be confirmed only by 
the hand and seal of the original proctor. — Oughton. 

» i. e, the client of the said proctor. — Oughton. 

^ See observations in tit. 116, note 3. — Oughton. 

* In the name of the said defendant's proctor. — Conset. 

« The same applies to the defendant's proctor, when his party produces 
witnesses against the plaintiff. — Oughton. 

^ An exception, pleading a false proctor, ii good. — Oughton. 

s 
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nominated, and should take care that they come to the place 
fixed for the examination on the appointed day \ 
Witnesses II. The witnesses whom the party intends to produce, must 
called. jjg^ jjg summoned to attend at the same time and place. 
Notary pro- III. Then the commissioners being assembled and seated, with 
vided. ^}jg notary who has also being summoned to attend, and to hold 
parties ap- ^™8elf in readiness, in the place fixed upon in the commission, 
pear. (i. e. in the choir or chancel of a cathedral church ', or it may be 

in a parish church), the proctor obtaining the commission, or the 
principal party, or the lawfiil substitute of the said original 
proctor, should state as follows : 
Their state- IV: *' On the part and behalf of the venerable the ofiicial 
ment. principal of the illustrious Arches Court of Canterbury, (sup- 
posing the commission to have been granted by the ofiicial * of 
that court), or (if the commission has issued from the Court of 
Audience *, or from the Prerogative Court), on the part and 
behaVf of the most reverend Father in God, his Grace the Arch- 
bishop of Canterbury *, I present unto you these letters of com- 
mission with a libel annexed, (or with an allegation, statement of 
facts, or exceptions annexed), and I pray you graciously to take 
upon yourselves the office of executing the said commission, and 
to decree that the same may be proceeded with, according to the 
force, form, tenor, and effect thereof." 
Commis- V. Then the said commissioners taking the commission into 
lyTead!*^*^" ^^^^ hands, and delivering it over to the notary, should desire 
him to read it aloud : after the reading whereof, openly and word 
by word, the commissioners should say. 
Acceptance VI. " We, out of the honour and respect we have for" (if, as 
of commis- mentioned above, the most reverend the archbishop grants the 

sion. . , r D 

commission), or, '* out of our reverence for (if the commission issues 
in the name of the dean of the Arches Court) the judge who has 



1 ». e. on the day named in the commission. — Ed. 

' Or sometimes in the Consistory Court therein. — Oughton. 

^ For all commissions, and all other judicial processes whatever, in the 
Court of Arches, are wont to issue in the name and under the authority of 
the official principal of the said court. See tit. 33, and observations there- 
upon, in notes 1 and 2. — Oughton. 

* See tit. 34. — Oughton. 

* Because all commissions in the prerogative Court of Canterbury issue in 
the name, and with the titles of his grace the Archbishop of Canterbury 
See tit 35. — Oughton. 
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issued the commission, take upon ourselves ^ the execution of the 
same ; and we decree proceedings according to the force, form, 
tenor, and effect thereof; and we appoint the notary public here 
present, the scribe or registrar of our acts in this matter." 

VII. Here the commissioners should be instructed and ad- Caution to 
monished to exercise great care in the assumption of their notary: s°^^)^ 
supposing him not to be the registrar of the court % or some one 
deputed by him. 

VIII. Forasmuch as, sometimes the party obtaining a com- 
mission produces a notary who is his private friend, and is hostile 
to the other party, and petitions that such notary may be ad- 
mitted. 

IX. For which reason', in every commission power is given to 
the commissioners to assume any notary public^ they please, 
provided only he is indifferent to both parties. 



TITLE CXIV. 

THE MODE OF PROCEEDING, 

AFTER COMMISSIONERS HAVE TAKEN UPON THEMSELVES THE OFFICE OF 
EXECUTING A COMMISSION FOR THE EXAMINATION OF WITNESSES, SUP- 
POSING, THAT NEITHER THE ADVERSE PARTY, NOR HIS PROCTOR, NOR ANT 
SUBSTITUTE OF THE PROCTOR, APPEAR. 

I. If the original proctor * (of the party obtaining the com- Execution 

of commis* 



sion. 



^ If some of the commissioners, conjointly and separately named in the 
letters of commission happen to be absent, they who are present may qualify 
for themselves, and reserve power to those who are not present of doing the 
same hereafter : and then such absent commissioners, or any one of them, 
may, at any time afterwards, during the continuance of the term fixed in 
the said letters, accept the commission for themselves, and proceed in the 
examination, either with or without those who were first present. — Oughton. 

2 Here it is inserted in an ancient MS. : "In that case the election of a 
notary public is not given to the commissioners, the judge granting the 
commission having made the appointment." — Oughton. 

3 i. e. in order that an honest notary, and one indifferent to both parties, 
may be assumed (in cases where the registrar himself or his deputy, has not 
leisure to be present at the examination,) power is given to the commis-* 
sioners of assuming a notary. — Oughton. 

* On this point, consult observations 1 — 5, in tit. Ill, note 7. — Oughton. 

* ». e. the proctor with whom the suit commenced. — Oughton. 

s 2 
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Deed of 
substitu- 
tion. 



mission) is present, the proceedings which follow * are done and 
expedited in his name ; in the same manner as they would have 
been had he appeared before the judge himself. 

II. But if the substitute of the original proctor has to conduct 
the proceedings, which is generally the case, then the said 
substitute is bound, first and before all things, to exhibit his 
special and authentic appointment ', which he has received from 
the original proctor, and he must make himself a party for the 



same. 



Principal 
party. 

Protest 



III. If, however, the principal party himself appears, then all 
the steps taken by him should be under protest, requiring *' not 
to be considered as revoking his original proxy, previously 
given :" or, requiring " not to be considered as revoking the pro- 
curatorial mandate which he had granted :" or, in other words, 
" without the revocation of the proxy which he had previously 
given." 

Caution. IV. For, should the principal party take any step in his own 

name, or procure any petition of his to be granted by the judge *, 
without a protest against the revocation of his proxy previously 
given, the authority and mandate which he had granted to his 
proctor become revoked. 

Doubt. V. This admits however of a doubt : inasmuch as, in every 

proxy, power is given by the party to his proctor to substitute 
another in his place, whether he be present or absent. 

VI. The parties, having thus taken all the necessary pre- 
liminary steps in the manner above described, (supposing the 
commission to have been accepted) proceed as follows : 

Contumacy. VII. PlaintiflTs proctor : " I accuse the contumacy of M. the 
proctor • of the principal party on the other side, named in the 



» Namely, those which are mentioned in § 7- 11> 12. 15, 16. 20. of this 
title. — Oughton. 

* As to the steps to be taken by the proctor respecting the production of 
witnesses before the judge himself in court, see tit. 101, § 1, 2. 8. tit. 102, 
§ 1. 3. tit. 103, § 1. tit. 104, § 1. tit. 105, § 3, 4. 14, 15.—- Oughton. 

3 Respecting such special substitution, see tit. 112, § 4, 5. and ob8er\^a- 
tions thereupon. — Oughton. 

* Or, even if he makes any proposition, whether granted by the judge, or 
not. See tit. 116, § 5. — Oughton. 

* Here some MSS. add : ** the contumacy of the proctor, and not of the 
principal party, is to be accused ; because the proctor, and not the party, 
was admonished to be present by the judge granting the commission." — 
Oughton. 
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letters of commission^ vfho has been duly and judicially ad- 
monished to be present on this day, at this place, if he considers 
his interests to be affected, to see certain witnesses produced, 
admitted, and sworn, on the part and behalf of N., my client, 
upon the libel annexed to the commission ; but who is not here 
present. Wherefore I petition, that he be reputed contuma- Production 
cious * ; and in pain of such his contumacy, I produce ^ M. N, O. ^^^^ 
as Mitnesses in behalf of the libel annexed to the commission, 
whom I pray to be received, admitted, and sworn." 

VI XL Then the commissioners should cause the defendant's 
proctor ^ to be publicly called three times : and if neither he, nor 
his client, nor a substitute appear, the commissioners should say, 

IX. " At the petition of N., we pronounce M., the proctor of Admission 
the adverse party, contumacious, and in pain of such his con- newes" 
tumacy, we admit M. N. O. as witnesses." 

X. Then the oath must be tendered to them in the usual form. Oath, 
as is explained in the title, " On the production of witnesses *, 

and the form of the oath to be tendered to them, &c." After Examina- 
which, the notary public examines them privately, one by one, in ^^^' 
presence of the commissioners *, or some one of them *. 

XL If the proctor has several other witnesses to produce, Contuma- 
whom he has required to be present on this occasion, and who have ggnce.* " 
not come, he should say, 

XII. " I allege, that P. Q. and R. are necessary witnesses in 
proof of the contents of my libel (or the exhibits annexed to the 
commission) ; and that they have been required to appear on this 
day, at this place, to give evidence in this case ; but that they 
have refused to come \ though their expences and the charges of 
travelling (viatica) were tendered to them. Whereupon, I 
accuse the contumacy of M. the proctor of the said adverse party. 



» It is otherwise read, " pronounced contumacious." — Oughton. 

^ Respecting the production of witnesses, turn to tit. 105, § 4. — Oughton. 

^ The following words are added in some MSS. : " It is necessary, that 
in every commission specific mention should be made of the proctor, in 
order that the commissioners may be able to direct him to be called by 
name." — Oughton. 

-• See tit. 105, § 6, 7» 8.— Oughton. 

* See observations on tit. Ill, note 15. — Oughton. 

* See observations on tit. 113, note 3. — ^Oughton. 
'1. Add, " or at all events have not come." — MSS. 

2. Or, as it is expressed in the acts of court, ** refuse to come unless under 
compulsion." — Oughton. 
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Compul- 
sory. 



Proroga- 
tion of com- 
mission. 



who was admonished^ as above S to appear, but who has not 
thought fit to come : and I pray that he be reputed contumacious ; 
and in pain of such his contumacy, I pray a decree, compelling ' 
these witnesses to ^ve evidence on such a day.*' 

XIII. Then the commissioners, being duly satisfied by the 
oath ' of the proctor applying for the compulsory, (or by some 
other special messenger appointed to require the attendance of 
the witnesses, and to testify to the same on his oath ;) as to the 
summoning of the witnesses, and as to the truth of every part of 
the said allegation : should cause such proctor mentioned above 
to be three times called. After which, on his non-appearance, 
the same commissioners should say, 

XIV. " We pronounce M., the proctor of the said adverse 
party contumacious, and in pain of such his contumacy, we decree 
a compulsory against the said witnesses," (mentioning a day for 
their appearance). 

XV. Then the proctor of the plaintiff, to prevent the lapse of 
the period assigned in the commission, before the execution and 
certificate of the compulsory, should be careful to add, 

XVL " I accuse the contumacy of M., the proctor of the 
adverse party, who has been admonished as above *, and has not 
thought fit to appear. Whereupon I pray, that he be reputed 
contumacious ; and in pain of such his contumacy, I pray, that 
the time and place for the further execution of this commission 
may be prorogued to such a day, at such a place." 

XVII. Upon which the commissioners, in pain of the con- 
tumacy of the said proctor, after having called him three times by 



1 Viz. in § 7. of this article. — Oughton. 

2 1. Commissioners have power to compel the attendance of witnesses; 
for they are the assistants of the judge who commissions them, and they 
represent him. 

2. But, sometimes, in order to the more speedy execution of the commis- 
sion, agreeably to the acknowledged practice, the compulsory is decreed by 
the judge himself (unless in commissions or requisitions addressed to some 
independent ecclesiastical authorities,) at the time of the grant of the com- 
mission for the examination of witnesses. In which case, such compulsory 
issues under seal of the judge, against the witnesses named therein, to appear 
on such and such days (mentioned and fixed in the letters of commission) 
before the said commissioners. As the formularies show. — Oughton. 

^ Now, according to daily practice, it is not thought at all necessary for 
the proctors to bind themselves by an oath. See observations on tit. 101, 
notes 3, 4, 5. — Oughton. 

♦ Namely, as was before stated, in § 7. of this title. — Oughton. 
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the crier of the court, should say, "We pronounce M. con- Decree, 
timacious, and in pain of such his contumacy, we defer all further 
proceedings under this commission to such a day, and such and 
such hours of the day, and to such a place," (on or before which 
day and hours, the party applying for the prorogation believes 
tiiat he will be able to procure the attendance of his witnesses.) 

XVIII. If this act of prorogation, in pain of the contumacy of 
the proctor of the adverse party, was omitted, the consequence 
would be, that after the lapse of the period assigned in the com- 
mission, such proctor could not be declared contumacious on the 
day, and at the place of prorogation. 

XIX. But, if the above prorogation takes place, and the proctor 
does not appear, then he becomes, and is declared, contumacious, 
the same as if all the proceedings had taken place on the day, and 
at the place originally limited in the commission. 

XX. Observe generally, that no petition should be made by Caution, 
the proctor, at whose instance the commission was granted, nor 

any decree passed by the commissioners, unless under pain of the 
contumacious absence of the proctor on the other side, publicly 
called by the crier of the court, and pronounced contumacious. 



TITLE CXV. 

THE PETITION OF THE PROCTOR OBTAINING A COMMISSION 
FOR THE EXAMINATION OF WITNESSES ; 

IF THE PROCTOR OF THE ADVERSE PARTY, OR HIS SUBSTITUTE, IS PRESENT, 
AT THE TIME OF THE EXECUTION OF THE SAID COMMISSION. 

I. If the proctor of the adverse party, or his lawful substitute, Execution 
is present at the time of the execution of the commission, the ^f*'**™™"" 
plaintiff's proctor first presents the commission ^ : then the com- 
missioners ' take upon themselves the office of executing the 
same : and all the other steps * which follow, are conducted in the 
manner contained in the preceding title. 



sion. 



* As is explained in tit. 113, § 4. — Oughton. 

^ Accept the commission, and take upon themselves the onus of executing 
the same. See tit. 113, § 5, 6. — Oughton. 

^ Consult the preceding title, (tit. 114) throughout.— Oughton. 

7 
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Deed of II. Supposing the proctor of the adverse party, or his lawful 

ticm exhi- Substitute S to have appeared, (the substitute exhibiting his deed 
bited. of appointment, drawn up in writing, and bearing some authentx; 
seal, or public authority, or entered among the acts of the judge 
Witnesses granting the commission), the witnesses should be produced*. 
^ "*^! and a prorogation of the term ', or a continuance of the causa 
ofcommis- and the commission should be decreed, if a request to that effect 
^^^^' is made on just grounds, by the party obtaining the commission : 

and all and singular the above proceedings must be forwarded in 
presence of the adverse proctor, or his lawful substitute : and the 
said proctor of the adverse party, or his substitute, must be ad* 
monished to be present on the day and at the place of proroga- 
tion. In order that, if he does not appear, the parties may be 
enabled to proceed in pain of his contumacy. 

III. Further, if these proceedings take place in presence of 
the adverse proctor, or his substitute, the said proctor, or his 
substitute, is bound to protest, and to dissent, (as is explained in 
the title which follows *). 



TITLE CXVI. 

THE PROTEST AND PETITION OF THE ADVERSE PRINCIPAL 

PARTY, 

WHEN THE PROCEEDINGS WITH REFERENCE TO THE EXECUTION OF A COM- 
MISSION FOR THE EXAMINATION OF WITNESSES, BROUGHT FORWARD IN 
OPPOSITION TO HIM, TAKE PLACE IN HIS PRESENCE. 

Adverse I. SUPPOSING neither the proctor of the adverse party, nor his 

party pre- substitute to be present at the time of the execution of the com- 

sent. 

mission, but the adverse principal party himself, (to whom, 
perhaps, his proctor has sent interrogatories to be administered 



^ With respect to such substitution, refer to tit. 112, and observations 
thereupon. — Oughton. 

^ With regard to this production, see tit. 105, § 4. Also tit. 114, § 7-^14. 
As to the form of the oath to be administered to the witnesses who are pro- 
duced, see tit. 105, § 6, 7, 8. — Oughton. 

' Concerning this continuance and prorogation, see tit. 114, § 15--^20. 
—Oughton. 

* Consult also a preceding title, viz. tit. 105, § 9. — Oughton. 
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to the witnesses on the other side), such principal party should 
say, 

II. "I dissent, under a protest not to be considered as re- Dissent 
Yoking my proxy previously constituted in this suit, &c." (as is ex- 
plained above, in the title ^ " On the production of witnesses, &c.) 

III. Then such party should proceed to administer interroga- Interroga- 
tories, if he has any prepared, or if there are any annexed to the ^"®^ 
commission : otherwise, he should petition that a term be assigned 

him, for the purpose of administering the same. 

IV. The length of this term is regulated by the commissioners Term re- 
at their pleasure, regard being had to the number of the witnesses, ^^n^-^^ 
and the importance of the cause. sion. 

V. Let the party beware not to have any mention made in the Protest 
acts of court of this petition, without a protest accompanying the 
same against the revocation of his proxy. Also let him not dissent 
from any petition of the adversary, unless under a similar protest. 
Lest, as is explained above *, he should seem to have revoked the 
proxy which he had previously given '. 



1 Tit. 105, § 9.— Oughton. « Namely, in tit. 114, § 3, 4.— Ibid. 

' 1. Several other observations occur here, in some ancient MSS. to the 
following effect : 

2. The litigant parties should be admonished, that if the cause in dispute 
is difficult, or of any considerable moment, they be careful to provide, that 
the original proctors, sometimes even the advocate, if it can be so managed 
conveniently, be present at the execution of the conmiission. 

3. For, generally speaking, nullities are no less the result of the inefficiency 
of substitutes in fulfilling such commissions as these for the examination of 
witnesses, than they are in the conduct of causes of instance, by some infe- 
rior courts ; greatly to the prejudice of the litigant parties ; 

4. Because, if witnesses are improperly produced, their evidence is of no 
effect. 

5. And although it may be said, that the proctor is boimd to prepare the 
interrogatories, and to forward them to his client, or substitute, with the 
necessary instructions relating thereto : 

6. Yet, inasmuch as the interrogatories should be drawn up with a view 
no less of eliciting the truth, than of refuting the witnesses on the other side ; 
and since the client, who, for the most part, is ignorant what witnesses his 
adversary proposes to bring forward, may be unable to instruct his proctor 
in the formation of apt and fitting interrogatories ; such interrogatories 
cannot properly be composed before the production of the witnesses. 

7. Further, it is specially necessary, that the proctor administering the 
interrogatories be cautious and skilful ; because, for the most part, intoro- 
gatories do more harm than good to the interests of the party administering 
them : and the reverse. (Consult what is said on this head in tit. 109, § 6. 
— Oughton. 
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TITLE CXVIL 

CERTIFICATE OF THE EXECUTION OF A COMMISSION FOR 

THE EXAMINATION OF WITNESSES. 

Certificate, I. The notary* assumed to execute a commission for the ex- 

drawn up. an^in^tion of witnesses, should draw up a certificate, or public 
instrument, in the name of the commissioners, and direct it to the 
judge granting the commission. 

Contents. II. In which certificate not only the depositions of the wit- 
nesses, and all acts sped and done by virtue of the said com- 
mission, should be stated in writing ; but further, the letters of 
commission should be annexed, together with the interrogatories 
administered by the other party, and an account of the substitu- 
tions, if there have been any. 

Attestation. 1 1 1, The notary is bound to sign such certificate with his own 
hand, and seal it with his notarial seal. 

IV. It is necessary, and the notary should take care, that 
every leaf of the depositions of the witnesses is attested, not only 
by the signature * of the witnesses, but also of the commis- 
sioners '. 

V. For the author has known objections raised to this eflFect, 
that the notary wilfully and corruptly made alterations in trans- 
cribing the depositions of the witnesses * : and sometimes even the 
witnesses themselves have declared, that they did not depose, as 
is contained in the process transmitted to the court. In which 
case, if the depositions are signed in the manner above described, 
it is easy to confute the assertion. 

Authentic VI. And, lastly, this certificate should be so guarded with 
some authentic seal, as effectually to prevent its being inspected, 
or read, or in any way corruptly altered *. 



* The commission being executed, the notary, &c. — Conset. 

* Or, if the witnesses are illiterate, by making their marks. — Oughton. 

3 In order to avoid any suspicion of fraud or negligence in remitting the 
depositions ; the presumption for instance, that the notary had omitted to 
sign the depositions of some particular witness ; or that the leaves were 
scattered and torn ; &c. — Oughton. 

* Now the custom amongst us is, for the original depositions to be trans- 
mitted to the judge, and not copies transcribed by the notary. See tit. 118, 
§ 2 — 5. — Oughton. 

* The eacamination of witnesses being complete, their words and deposi- 
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TITLE CXVIIL 

THE EXHIBITION OF A COMMISSION FOR THE EXAMINATION 
OF WITNESSES BEFORE THE JUDGE WHO GRANTED THE 
SAME. 

I. In the title next preceding the present was explained the Exhibition 
form of certifying a commission ; and what should be contained mission*" 
therein ; and what annexed thereto. after its ex- 

II. Seeing it is necessary, (as was explained in the above !|^" !^^ 
title), that the notary should carefully sign every leaf of the depositions, 
depositions : so is it equally necessary, (as was also explained in 

the said title ^, for the reasons therein stated), that the notary 
should transmit the original depositions themselves. 

III. For, otherwise, although all the proceedings may have 
been conducted regularly in the manner stated in the said pre- 
ceding title, yet in the transcript * of the depositions of the wit- 
nesses, corruptions, or at least mistakes might occur % omissions 
might be made, and thus incorrect copies be forwarded. 

IV. If then the notary does not transmit the originals, but Copies, 
only copies, he should be particularly careful to preserve the 
originals which remain in his hands ; in order that, if any question 
should arise concerning the truth or falsehood of the transcript 
which he has sent of the proceedings, it may be in his power 
easily to decide the point by the exhibition of the originals. 

V. For which reasons *, but especially to avoid fraud, or even Monition to 
the suspicion * of fraud, it is necessary that commissions for the gj^ne^" 
examination of witnesses should contain a clause admonishing 



tions, and the whole and every part of the proceedings had, sped, and done, 
before the commissioners, should be reduced to an authentic form in a 
public instrument, and transmitted to the judge granting the commission, 
folded, and sealed up, so that it cannot be opened or examined, together 
with the original commission ; and this should be done within the prescribed 
term ; as the formularies state. — Oughton. 

^ t. c. in § 4, 5. — Oughton. 

' It is otherwise read in some ancient MSS. : " In writing over afresh the 
acts sped and done, and the depositions of the witnesses." — Oughton. 

' Are wont to occur, or might occur. — MSS. Oughton. 

* See § 5. of the preceding title, and § 3. of this title. — Oughton. 

* See observations in tit. 117, note 2. — Oughton. 
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commissioners to transmit to the court the original acts and de- 
positions \ 
Notaiys VI. These documents ' being transmitted to the judge', in the 
e ition. f^y^ ^f ^ public instrument, the proctor who obtained the com- 
mission (if the notary assumed is not present) should take care 
that another notary exhibits, on behalf of the commissioners (^in 
partibus J amd the registrar of their acts, the proceedings which have 
taken place * on the examination of witnesses. 
Proctors' VII. Then the proctors on both sides should say, " we exhibit 
ec tion. ^j^^ proceedings, as far as they make for our party." 
Protest VIII. The adverse proctor, however, should immediately after 

the judge's acceptance of the proceedings, protest *, touching the 
nullity of all acts % and should except against the same, if, and as 
far as, they make against his party. 
Steps pre- IX. The proctor who obtained the commission may, on the 
conclusion^ ^^Y ^^ ^^^ exhibition, petition for the publication of the witnesses' 
examination ; or he may defer the publication of the examination, 
until he is compelled to make the application by the adverse 
party, who is desirous of concluding the cause, petitioning to 
proceed to the acts preparatory thereto, viz. to propound all acts 
in a plenary suit, and to hear sentence ^ in a summary suit '• 



* Here a MS. adds : " Or if they have been newly written out, that the 
said commissioners should attest them with their signature." — Oughton. 

^ f . 6. all acts had, sped, forwarded, and completed, of and relating to, 
the execution of the commission for the examination of witnesses. — Oughton. 
' As was stated just before in tit. 117, § I. — Oughton. 

* As to the mode of alleging contempt against commissioners, for not 
transmitting the proceedings touching the examination of witnesses, see tit. 
49. — Oughton. 

* Himself exhibiting the said process, touching the examination of wit- 
nesses, as far as it makes for his party. See § 7 of this article.— Oughton. 

8 Some ancient MSS. add ; " Done by virtue of the aforesaid conmiission." 
— Oughton. 

7 On the first assignation of the judge to that effect. — Oughton. 

^ And in all things else it must be proceeded in, as when the witnesses 
are produced before the judge. — Conset, 3. 4. 5. § 12. 
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TITLE CXIX. 

RENEWAL OF A COMMISSION FOR THE EXAMINATION OF 

WITNESSES : 

AND TBE CAUSES TO BE ALLEGED^ IN ORDER TO OBTAIN SUCH RENEWAL. 

I. Sometimes commissioners, invited to undertake the execu- Causes of 
tion of a commission^ are unable to find leisure to accept the 
office. 

II. Sometimes they take upon themselves the task of executing 
the commission, but cannot, for reasonable and sufficient causes ^, 
affecting themselves or the principal party, complete the same, 
within the time specified by the judge '. 

III. Sometimes the proceedings under the commission, though 
complete, cannot be transmitted to the court by the day assigned 
for their return \ 

IV. If these causes are alleged by the party obtaining the com- Term pro- 
mission, and in confirmation thereof the said commissioners, by i^^^'*" 
their letters, or in some other way *, state such impediments to 

have arisen, the judge renews the commission, and the term pro- 
batory is enlarged *. 

V. Unless the adverse party states that these allegations are 
not true, and lays before the court proof thereof. 

VI. If, however, such adverse party fails in proof, not only Failure of 

proof. 



^ For instance, by reason of an appeal from the commissioners, see part 2. 
tit. 274, § 2, 3, 4. — Oughton. 

^ Supposing the commissioners to be unable to complete the process 
within the term specially assigned, or within the extended term of the pro- 
rogation, (within which period the commission was to be transmitted to the 
judge,) such legal causes being alleged, the commission is renewed. — 
Oughton. 

3 In that case the commission is not wont to be renewed ; but on the day 
assigned for the transmission, the proctor alleges, that he sent the commis- 
sion for the examination of witnesses, obtained on behalf of his party, to the 
persons specified therein, and that he believes the same to be executed, but 
it has not yet come to his hands. Whereupon the judge, at his petition, is 
accustomed to decree an extension of the term probatory till some stated 
court day ; as is explained in the formularies of the acts of court. — Oughton. 

* Equally effective. See tit. 49, § 7. — Oughton. 

* As stated above in tit. Ill, § 3. — Oughton. 
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must he be condemned in the expences of the process, but resti- 
tution will also be obtained by the other party '. 
Proof com- VII. If, on the contrary, such adverse party makes good his 
^ ^ * proof, he will obtain his expences, and the renewal of the commis- 
sion will not be allowed. 

VIII. Observe here, that the cases are almost without number, 
on which may be grounded a claim for the renewal of the com- 
mission, and the extension of the term probatory. 
Discretion IX. As, for instance, pestilential disease ; war ; attendance at 
judge. court ; a compromise of the suit ; imprisonment of the party ; 
poverty ; and other cases ' ; all of which are left at the discretion 
of the judge ; with the exception of those in which it is expressly 
provided by law that restitution shall not be given *. 



TITLE CXX. 



COMMISSION FOR THE EXAMINATION OF WITNESSES *, 

ADDRESSED TO AN ECCLESIASTICAL JUDGE POSSESSING INDEPENDENT JURIS- 
DICTION *. 

If witnesses I. SOMETIMES it happens, that divers witnesses, whether for 

the^pn^^ the plaintiff or defendant, live out of the province of Can- 

vince. terbury, so that they cannot be compelled to appear before 

any judge of the archbishop's court®, to give evidence; be- 



* It is Otherwise thus put : " But the other party will also obtain restitu- 
tion, (at the lapse of the term probatory,) and the renewal of the commis- 
sion." — MSS. Oughton. 

* See observations on tit. 100, note 9, § 11—19. Oughton. 

* It is sometimes written, " that the renewal shall not be granted, not- 
withstanding the lapse of the term probatory." — MSS. Oughton. 

* This commission is generally called, a commission " sub mutuae vicissi- 
tudinis obtentu." — Ed. 

* See the Provinc. Constitut. tit. De Judiciis, ch. Item omnes, § Et ut in 
praemissis. And infra, verb. Mandatis. — Oughton. 

8 Here a MS. adds : " The same may be observed of the bishops of the 
province of Canterbury. They have no power to bring before them any 
witnesses dwelling out of their diocese, though they may live within the 
province of Canterbury ; the same applies to their surrogates or officials. 
A commission, or requisition must, in this case, be granted to another judge, 
(sub mutua vicissitudinis obtentu), under the plea of mutual convenience and 
benefit." — Oughton. 
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cause * no one is obliged to appear before a judge not his own * 
(coram non suojudicej. In which case, the party intending to 
avail himself of the evidence of these witnesses, should apply 
to the court, and state — 

II. " I allege that M, N, and O, ^ are witnesses necessary to Fonnofpe- 
my client, to prove the contents of the libel, or some other docu- commit- 
ment given in by my party, and that such witnesses live in such sion. 
a diocese out of the province of Canterbury, on which account 
they cannot be compelled to appear in this court to give evidence ; 
and I offer myself ready and prepared to confirm this statement 
on oath *, according to the information delivered to me by my 
client, which I believe to be true ; whereupon I petition, that a 
commission may be decreed *, grounded on the plea * sub mutuae 
vicissitudinis obtentu et in juris subsidium,' {i. e, on the mutual 
convenience to the diflferent ecclesiastical jurisdictions, and in the 
mutual support of each other's authority,) to the right reverend To whom 
father in God, M. bishop of that diocese in which the witnesses ^^^^^^ * 
dwell ; and to N. his vicar-general in spirituals and official prin- 
cipal, conjointly and separately ; and that they be applied to, in 
aid of the law, and for the mutual benefit of the ecclesiastical 
courts generally ®, to cause the said witnesses to appear before 
him (the said bishop,) or his official, on such a day, at such a When ex* 
place \ to give evidence in the cause. And I petition, that the ®^"*®^ 
powers of this court may be committed to them conjointly and 



1 And for this further reason ; the commission itself has no force or effect 
teyond the limits of the jurisdiction of the judge who granted it. — Oughton. 

^ i. e. an incompetent, or unfit judge, says Conset. One who has no 
jurisdiction in the place where the witness lives. — Ed. 

3 Some ancient MS. adds : ** But the party applying for such a commis- 
sion is not bound, of necessity, to give the names of his witnesses ; although, 
for the most part, the practice is to give them." — Oughton. 

* Namely, concerning the truth of such allegation, according to the best 
of the applicant's information (as stated above). But now the oath of the 
proctor is not considered requisite. The practice at present is, for him 
merely to make a declaration. — Oughton. 
Sub mutuae vicissitudinis obtentu. — Ed. 

^ Because the said archhishop, similarly circumstanced, might, in his 
turn, be desirous of committing the examination of his witnesses to the 
judge of the province in which such witnesses live. — Oughton. 

1. An ancient MS. adds, as follows: ''For unless certain days and 
places were named in the commission for its execution, the adverse party 
could not be present at its execution ; greatly to the prejudice of his cause." 

2 . How the arrangements are now made, as to place and time, may be 
seen, by referring to the observations in tit. Ill, note 6, § 1—4. Oughton. 
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Grant of 
commis- 
sion.. 
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severally, as far as in you lies, in order to their receiving and 
examining the said witnesses ; with a requisition that they pro- 
rogue the commission, if found necessary, to any other day and 
place ; and that they be requested to certify and transmit their 
acts and depositions, and the whole of their proceedings in the 
business, to this court by such a day ; and, further, I pray, that 
the proctor of the adverse party may be admonished to be then 
present ^ if he considers his interest to be afiected. 

III. Judge: " We decree, as required ; and we also admonish 
the said proctor to be present, as required." 

IV. In order to prevent the term probatory lapsing before the 
transmission of this commission, the prorogation of the term pro- 
batory should be applied for ', and should be decreed, to extend 
to the court day next following the day assigned for the trans- 
mission of the aforesaid commission. 



TITLE CXXI. 
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THE MODE OF EXECUTING A COMMISSION FOR THE EXA- 
MINATION OF WITNESSES, 

ADDRESSED TO AN ECCLESIASTICAL JUDGE POSSESSING INDBPXmMUIJi^ 



DICTION. 







I. Such commission should be drawn up in tttei mumatf mni 

to the effect mentioned in the preceding title '. ^^>" ,"' \^ ^ 

II. And it should be presented to the bishop^^rliifi'offi(aAl$: " 
and all the proceedings should be in the presence J^f the ^acLyefae - 
party, if he appears, or in pain of his contumacy, J? ne d&es not ; 
as is explained in the title * " On the manner of executiDg A eomr - 
mission (in partibus J for the examination of witfiesi^, aind'Ofli^ 
the production of such witnesses." See also the four following 
titles. "i 






■♦ I J ■ ■ 



-* ■ «, 



^ Namely, at the time and place of the execution of tllB opmmissioai^^^ 

Oughton. rl^. : • ,^'^,'ivv^J 

^ As in tit. Ill, § 2, at its conclusion. Also see § 3. o^bBki iMIniiWA^^ 

Oughton. -^^^^ ' •. i"*^ 

» See tit. 120, § 2, 3. —Oughton. 
* The titles here referred to, in order, are from 112 to 116. — Oughton.. 
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III. Such commission should be certified in the manner ex-Howcer- 
plained in the title, " On the exhibition of a commission for the ^^®^' 
examination of witnesses, before the judge granting the same \'* 

IV. It is further to be remarked, that if the witnesses required 
to give evidence, and to appear before the bishop named in the 
said commission, or before his official, refuse to appear, such 
bishop, or his official, may compel them, and may excommunicate 
the contumacious ' (certify their contumacy to his Majesty in 
chancery. — Ed.) 

v. But, in citing such witnesses, and in issuing out a com- Compul- 
pulsory against them, the fact should be stated, that the suit is *°^' 
pending in another court, before the judge who granted the com- 
mission ; and that the bishop, or his official, issues the decree, at 
the request of such judge, and in aid of his ecclesiastical juris- 
diction. 
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TITLE CXXII. 

THE PUBLICATION OF THE DEPOSITIONS OF WITNESSES, 

AND THE PROTEST OF THE ADVERSE PROCTOR, WHEN HE INTENDS TO OFFER 
OPPOSING TESTIMONY, STATING, THAT HE HAS NOT SEEN, AND KNOWS 
NOTHING OF, SUCH DEPOSITIONS. 

I. When the proctor believes, that he has sufficiently proved Publlca- 
the case of his client, and does not intend to produce any more ^^°* 
witnesses, he should say, 

II. *^ I pray publication of the depositions of the witnesses Publlca- 
produced on behalf of my client : and I pray a decree for copies ^°" , 
to be given to the parties '•" 



1 See titles 117, 118.— Oughton. 

' Excommunication is no longer the legal punishment of contumacy. — ^Ed. 

* 1. After the lapse of the term probatory, or before, if the proctor of the 
plaintiff or defendant does not intend to produce more witnesses, or to pro- 
ceed in the examination, he petitions the judge to publish the depositions of 

T 
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Publication III. Judge: "We decree, as required, publication of the de- 
decreed. positions of the witnesses on your behalf, and that copies be given 
to the parties ^" 

lY. Then the defendant, if he has any opposing matter. to 
produce in evidence; should say, 
Protest V. " I dissent from the pubUcation of the depositions of these 

witnesses, and declare, that I have not been informed, and know 
nothing, as to any matter contained therein.'' 
Advantage VI. If he does not thus dissent, and protest, and afterwards 
prbte^t. attempts to produce counter evidence, should the adversary object, 
that he has obtained knowledge of the depositions of the wit- 
nesses on the other side, this evidence becomes inadmissible; 
because it is presumed that the party proposing it had learnt 
what was deposed by the witnesses on the other side : and for that 
reason to have deprived himself of the benefit of his defence. 

VII. Whereas, after this protest is made, any conclusive and 

pertinent evidence is admissible, although directly contrary to the 

statement and facts on which the witnesses on the other side were 

produced, sworn, and examined, whose depositions have been 

published, as stated above ^ 

Counter al- VIIL Unless the adverse party alleges, and proves, that the 

egation. p^yty proposing such counter evidence, notwithstanding his 

protest and declaration to the contrary, was acquainted with the 

said depositions. 

Proof. IX. In order to which proof, he may compel the proctor, or 

the principal party, proposing such contradictory evidence, or 

both of them, to make oath, that neither by themselves, nor by 



the witnesses, and to decree that copies may be given to the parties in- 
terested. 

2. Publication of depositions cannot be applied for, unless by the party 
who has produced the witnesses. But, sometimes, publication is required, 
pending the examination and repetition of witnesses. — Oughton. 

^ The depositions of the witnesses are always considered to be known to 
the judge. — Oughton. 

* 1. «. c. in § 3. of this title. 

2. As to the production of witnesses, after publication, in addition to 
those already examined, on the plea that they have recently come to the 
knowledge of the producing party, see tit. 106. 

3. As' to the further production of witnesses, in addition to those already 
examined, after publication, without an oath that such witnesses have lately 
come to the knowledge of the party wishing to produce them, see tit. 107. 

4. As to the causes which impede the production of witnesses after publi- 
cation, see tit. 108. — Oughton. 
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any other person, did they learn, or make enquiries about the 
depositions of the witnesses on the other side. 

X. In such a case, the judge is also wont, on the request being 
made to him, to interrogate the registrar, " whether he, or any of 
his clerks, wrote out copies of the said depositions, and gave 
them to the adverse party, or to his proctor, or soHcitor." 

XL If such party, proposing the said counter statement, cannot 
in any respect be refuted in the premises, his evidence must be 
admitted : otherwise not. 

XII. But inasmuch as sometimes, after the above oath ^ has Subsequent 
been administered, and the forementioned counter statement ^^^depo- 
admitted, the party advancing the same contrives to obtain a copy sitions. 

of the depositions of his adversary *s witnesses, and thus becomes 
acquainted with all they have stated, and then attempts to pro- 
duce witnesses in confirmation of his counter statement : 

XIII. If the proctor of the plaintiff has any reason to suspect 
his adversary of this artifice, he may petition that the above oath ' 
be again administered, at the time when such adversary produces 
his witnesses. 

XIV. And then, if he does not purge himself on his oath % 
or, if he can be convicted of having a knowledge of the deposi- 
tions, the said witnesses are to be repelled, notwithstanding their 
admission had been assented to, and a term probatory assigned to 
them. 
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TITLE CXXIII. 

THE PETITION OF THE PROCTOR, 

IP THE OPPOSING WITNESSES HAVE NOT FULLY ANSWERED THE INTERRO- 
GATORIES ADMINISTERED ON HIS BEHALF. AND THE JUDGE's DECREE 
RESPECTING SUCH PETITION. 

I. Should it appear on the pubHcation of the depositions of Answers 
witnesses, that such witnesses have not fully answered some one d®fi"®"*» 



* ^ ' The oath that he has no knowledge of the depositions, as above, § 9- 
— Onghton. 

t2 
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Decree. 



or more of the interrogatories administered by the party opposed 
to them ; or have refused to answer thereto, at the time of their 
examination; or maintain, that they are not bound to answer 
them : let the proctor administering such interrogatories say. 

Allegation. JI. "I allege, that such a witness, (or such witnesses) pro- 
duced on behalf of my adversary, have not fully answered, (or 
have not answered at all) such an interrogatory, (or such interro- 
gatories,) administered by me ; referring myself to such answers, 

Petition, to the interrogatories, and to the law. Whereupon I petition, 
that they be decreed to be called ^, to answer fully in the pre- 
mises." 

III. Then the judge, if the information given has satisfied his 
mind that the answers are not full ; and that the iiiterrogatories 
are pertinent and applicable to the case ; and such as the witnesses 
are bound to answer ; decrees as required. 

IV. Or, if he is not properly informed and satisfied on these 
points, he assigns the parties to hear his decision on the next 
court day. 

V. If, having received the necessary information, he is of 
opinion that the said answers are not full, he decrees for fuller 
answers. 

VI. If otherwise, he rejects the petition ; either tacitly, by 
proceeding to some other question ; or in express terms, lest the 
petition should be repeated. 

VII. Before the interposition of the judge's decree ', the 
adverse proctor should say % " I deny the truth of the allegation 
on the other side, and allege, that the petition should not be 
granted." 

VIII. And if, notwithstanding, the judge decrees for the peti- 
tion, he should dissent, in order that, if the petition proves to be 
incorrect, he may be at liberty to appeal from it *. 



Assigna- 
tion. 



Adverse 

party's 

petition. 



' For the mode of proceeding against witnesses cited, but not appearing, 
see tit. 103. — Oughton. 

^ Viz. the decree of which mention is made above, in § 2, 3. 5. to answer 
the interrogatories fully. — Oughton. 

' Immediately after the petition contained in § 2. of this title, made by the 
other party. — Oughton. 

* Namely, from the petition so admitted, and from the decree of the judge, 
directing fuller answers to be returned to the interrogatories. — Oughton. 



EXCEPTIONS AGAINST WITNESSES. 255 



TITLE CXXIV. 

THE MODE OF EXCEPTING AGAINST WITNESSES BOTH 

GENERALLY AND SPECIALLY. 

I. The manner of excepting * against witnesses ' is twofold, Exceptions 

1 « 1 .1 twofold. 

general ' and special. 

II. It is general when the defendant ^ having no particular General 
exceptive allegation to propound in writing to impede the con- excepuons. 
elusion in the cause, makes exceptions by word of mouth, to be 
entered in the court book, against the witnesses produced on the 

other side ; for instance, 

III. "That they* are uncertain, vacillating, and singular, 
differing one from another, opposed to each other, and contradic- 
tory ; that they are the intimate friends of the party producing 
them, and enemies to the party against whom they are produced ; 
that they are biassed by partiality, and interest; that they are 
evil spoken of, and criminous ^ ; paupers and destitute ; that they 
are relations, or connections ; domestic servants ; clothed and paid 



^ Exceptions are either against the depositions or the persons of witnesses, 
and may be advanced either before or after the depositions of the witnesses 
are published. — Conset, 3. 4. 6. § 5. 

' Whether exceptions are given in against witnesses, or no, if it appears 
from the proceedings that such persons are incompetent witnesses, no weight 
is given to their testimony. — Oughtou. 

* Exceptions are called general, when neither time, place, nor mode of 
proceeding, are specified in them. — Oughton. 

* In exceptions, the defendant becomes plaintiff, and the plaintiff defend- 
ant.— MS. Oughton. 

^ 1. Some exceptions relate to the persons of witnesses, as for instance, 
that they are evil reported of, criminal, or worthless ; connected with the 
party producing them by blood, or marriage ; domestic servants ; friends ; 
or enemies ; solicitors employed in the suit, &c. 

2. Other exceptions are verbal, and arise out of the depositions ; i, e. that 
the witnesses are singular and extraordinary; opposed to each other, 
various and repugnant ; that they depose to words, or facts, which have no 
reference to the articles ; that they have not been sworn; that their words 
are without sense or reason ; that they depend on hearsay testimony ; and 
form their opinions rashly ; and that they depose to a negative, without 
restriction as to place or time. — Oughton. 

^ 1 . The exception against a witness, that he has committed a felony, or 
is suspected of one, is not admissible in the ecclesiastical court. 

2. But the exception, that he has been convicted of a felony is admissible. 
— MS. Oughton. 
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by the party producing them ; or, finally, that they are persons 
on whom no dependence can be placed." This is the defendant's 
allegation S and he petitions that it may be admitted, and that law 
and justice may be done to his party. 

Protest. IV, Plaintiff: " I deny that N/s allegation is true ; and I 

protest against the nullity and inapplicability, the too great 
generality, the erroneous specifications, and the inconclusiveness 
of the above pretended exceptions ; and I allege that the same 
should not be admitted, and therefore I pray that they be rejected ; 
and I dissent from all the steps both which the judge, and which 
the opposite party have taken." 

Decree. V. Judge : " We admit these exceptions, As far as they are 

legal '." And if the proctor on the other side makes the applica- 
tion, he assigns a term probatory to the party proposing these 
general exceptions, and also a term to specify the same. 

VI. A decree is also sometimes obtained, though not com- 
monly, for the principal party to appear in answer to these 
general exceptions : at least, if the proctor making the proposi- 
tion alleges on oath, '' that he believes he will be benefited (in 
such and such particulars) by the answers of the principal party 
on the other side." 

Oath VII. If the plaintiff believes that the defendant has proposed 

^wBst ca- ^Yiese general exceptions only with a view of delaymg the suit 
more than is just and reasonable, and of impeding the conclusion 
in the cause, he may, before the admission of such exceptions, 
petition that the oath of calumny * be administered to the 
adverse party ; in the following manner, viz. 

VIII. In presence of him, M., (the plaintiff*) dissenting, and 
protesting that the allegation is null, and taking, on behalf of his 
party, the oath * to observe all and singular the clauses contained 
in the oath against calumny *, and praying that such oath * may 
be taken by the adverse party. 

IX. If the defendant refuses *, or omits to take the said oath *, 



1 Add, " and he alleges the same conjointly and separately." — ^MSS. 
Oughton. 

3 i. e. as far as the law permits ; or, as £ar as by law they are admissible. 
— Oughton. 

* Tit. 137, § I* explains what is contained in the oath against calunmy.'— 
Oughton. 

3 From the party excepting, and requesting the answer of the plaintiff to 
his exceptions. — Conset, 3. 4. 6. § 6. 

* If the plaintiff refuses this oath of calumny, &c. he is to desist from 

i 
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the judge is bound not to admit the allegation, but, on the con- Exceptions 
trary, to reject it^ either expressly in words, or tacitly, by^^^®^*®^* 
proceeding to the conclusion in the cause, or to some other act in 
opposition to its admission ; if be is requested to do so. 

X. If such general exceptions have been admitted, and a term Excepdons 
probatory has been assigned, although the party propounding * ^^^ 
these general exceptions afterwards proposes special exceptions, 
or declarations of such exceptions, whether pending the said term 
probatory, or after its lapse ; nevertheless, a new term probatory No fresh 
is not to be assigned him, as is explained in the title S ''What is a ^iXed. 
term to prove all acts," &c. in the section beginning with the 
words, " But here it is to be observed, &c«" 

XL Note, whenever any plea or allegation is given in, the Oath 
adverse proctor, if he cannot take the oath against calumny ', as ^^^^ 
above, may apply to have the following oath administered, viz.* 

XII. '' That such plea or allegation is not propounded out of 
malice, nor for the purpose of delaying the suit more than is 
necessary, and that the party advancing the same believes his 
client can make good his proofs." 

XIII. If this oath is taken *, the allegation is to be admitted, if Its effect 
in other respects it is applicable and conclusive '^. 

XIV. Special exceptions are those which are propounded in Special ex- 

ceptions. 

further prosecution of his action. If the defendant refuse it, then he is to 
be condemned as one confessing the articles brought against him. — Conset, 
3. 2. 3. § 3. 

1 See tit. 142, § 5, and part 2, tit. 255, § 5. — Oughton. 

> In some MSS. it is written, '' If he has not applied for the oath against 
calumny," — Oughton. 

' The various readings in an ancient MS. are as follows : " He may require, 
that the party proposing the exceptions should take the following oath," 
viz. — Oughton. 

* In this oath are contained three sections of the oath against calmnny. — 
Ancient MS. Oughton. 

' 1. Frequently, at the petition of the proctor, pleas or allegations, in 
themselves legally conclusive and admissible, are wont, according to the 
present practice, to be admitted under the following limitation, viz. that the 
principal party do first declare on oath, that he believes he can prove them. 

2. If the party lives at so great a distance, that he cannot conveniently be 
present personally before the said judge in court, or before his surrogate, to 
make such a declaration, by virtue of his corporal oath, commissioners 
should be appointed to tender the said oath to him ; or, when a commission 
is required for the examination of witnesses, a clause should be inserted in 
it, authorising the administration of such oath to the said party, before the 
witnesses are examined. — Oughton. 
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writings Mid which specifieaUystata the causes «hy -such and such 

a per90Q is not a fit and Tproper witneBs \ ; fi>r iostance,»beeau8e lie 

is evil spoken of, (specifying^ how, and from what oauses, ttteb-itt 

fame attaches to him) ; or that he is criminous^ or an adulterer^ or 

perjured in some part of his depositions; or, perhaps^ in sokne 

other suit ; specifying, as above, the manner, form, and time. 

Witnesses XV. On the admission of these special exceptions, they. must 

^ ^^ ' be repeated. A decree is then made for the principal party ' ; 

Commis- and witnesses are produced to prove the exceptions : or a oomr 

mission is prayed, directed to the place where the witnesses live x 

proceeding in all respects, as in the title above written, " On the 

manner of proving the Ubel, whether by witnesses in court, or by 

a commission elsewhere *.'* 

Adverse XVI. Observe here, that before the admission of these special 

^"^' exceptions, the adversary may require the party proposing them, 

either to take the oath of calumny ^, or the other oath (of malice), 

mentioned above in the ll8th section of this title. 



TITLE CXXV. 



CONFIRMATION OF THE PLAINTIFFS WITNESSES, 

BITHBR DURINO, OR AFTER, THE TERM A88I6XED TO THE DEPENDANT TO 

PROVE HI8 EXCEPTIONS AGAINST THE SAME. 

Corrobora- J. The plaintiff may propound any corroborative matter ' in 
tion, wh(fn ' defence of his witnesses, during the term assigned to his adversary 

admissible. 

> Crimes committed by a witness after examination, do not prevent credit 
being given to bis depositions previously made. — Oughton. 

3 1. If crime is made an exception against a witness, and the party jnsiVmg 
the exception fails in proof thereof, he is liable to an action for defamation. 
See part 2, tit. 264. 

2. Therefore, though the proctor frames the exceptions, the party himself, 
without revoking his proxy, must propose them to the judge in court, or to 
commissioners, if the parties live at a distance, previously to the examination 
of witnesses. — Oughton. 

3 The principal party is decreed to be cited to answer the exceptions«-*- 
Conset, 3. 4. 6. § 5. 

* A commission ad partes. — Ed. 

* Look back to § 8. — Oughton. 

* See, in explanation, tit. 127> § 5. 7- Also tit. 107, § 1. — Oughton. 
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to prove his exceptions ; (using the defendant's term probatory^ 
in the maimer explained in a preceding title ^ and therein bringing 
forward evidence either in favour of the persons^ or confirmatory 
of the evidence of his witnesses.) 

II. Or he may wait till the lapse of the term probatory given 
to the defendant to prove his exceptions. 

III. And then, if he dissents from the publication of the wit- Protest, 
nesses of his adversary, and protests that he is not acquainted 

with their depositions; and, in fact, has no knowledge thereof; 
he may propose corroborative matter in defence of the persons, as 
well as the answers of his witnesses, and may obtain a term pro- 
batory to substantiate the same ^ 



TITLE CXXVI. 



EXCEPTIONS ADVANCED BY THE PLAINTIFF, AGAINST THE 
EXCEPTIVE WITNESSES OF THE DEFENDANT, HOW AND 
WHEN THEY SHOULD BE PROPOSED. 

1. Although the plaintiff' has produced witnesses to corro- Exceptions 

against re- 

* See tit. 100, § 2 — 5. — Oughton. 

2 1. There are many things omitted here, which are found in an ancient 
MS. at the foot of a similar title, and are as follows : 

2. It may be objected, that evidence corroborative of the testimony or 
the persons of the plaintiff's witnesses, should not be given in by the said 
plaintiff, whilst as yet the defendant has proved nothing against their persons 
or depositions ; but has only given in an exceptive allegation. Such corro- 
boration and confirmation of the probatory witnesses is said to be only 
applicable, when the witnesses, in consequence of the exceptions and objec- 
tions advanced by the adverse party, have been rejected or discredited. 

3. This question the author has often known to be litigated. But the 
decision has been, that it is lawful for the plaintiff to propose this corrobo- 
rative testimony, and to produce witnesses thereupon, if the adversary has 
proposed exceptions, even though no witnesses have been produced thereupon. 

4. For this reason : the plaintiff is at liberty to believe, with every show 
of probability, that the defendant would be imwilling to propose these 
exceptions, unless he could prove them. More especially because, at the 
time of the production of these exceptions, the party proposing them gene- 
rally takes his oath, that he believes he can prove them. 

5. Respecting this oath, observations have already been made in tit. 124, 
§ 12, and the notes thereupon. See also tit. 128, § 2. — Oughton. 

' To the exceptions of the defendant against the plaintiff's probatory wit- 



A 
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probatory borate the sayings and depositions of the probatory witnesses 

witnesses, advanced on his behalf ^ and has obtained the publication of their 

evidence ; nevertheless, he may, at any time before die conclusion 

in the cause, propound exceptions, as well against the depositions, 

as against the persons of the defendant's reprobatory ' witnesses, 

notwithstanding the publication of such the defendaht's witnesses ; 

and he may have a term assigned to prove such exceptions. 

Allegation II. But with this limitation; he cannot except against the 

tion^^d"*" depositions of the reprobatory witnesses, after puUicaHon, unless^ 

corruption, it is expressly stated in such exceptions, that the reprobatory 

witnesses were suborned and bribed to make the depositions lliey 

did ; and the evidence objected against must be repeated word 

for word. 

III. If this charge of subornation is not added, an allegation 
which directly opposes the depositions of the defendant's witnesses 
is not admissible. 
Answers. IV. Unless indeed in cases where the defendant, in the said 
exceptions, has alleged only generally, that one of the witnesses 
of the plaintiff committed adultery with a certain woman named 
in the exceptions, without expressing at any particular time ; or 
perhaps stating, as is usually done in allegations, such and such 
years (naming several), or some one of them ; the witnesses of 
the defendant deposing generally to the same fact, that in such a 
year, (or such a day, or month of the year,) the said witness of 
the plaintiff committed adultery, or was taken in adultery, with 
the said female. 
Peijury. V. In that case it is allowable for the plaintiff, after the publi- 
cation of the attestations of the defendant's witnesses, to make a 
counter allegation directly contrary thereto, and to advance the 
charge of perjury against the defendant's witnesses, and such 
pldintiffis not bound to add the further allegation of bribery. 

VI. For this reason. Before publication of the defendant's 
witnesses, the plaintiff could not provide for his defence ^, or 
foresee, on account of the general and indefinite character of the 



nesses succeeds the plaintifiPs reply against the defendant's exceptive witnesses. 
— Conset, 3. 4. 6. 8. 

1 As has heen explained in the next preceding title.--*Oughton. 

* Exceptive or reprobatory. — Conset. 

3 It is read in a MS., ** He could not proceed to prove the innocence of 
his witnesses, on account of the indefiniteness of the allegation,'' &c. — 
Oughton. 
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allegation^ how he might be able to clear up the innocence of his 
probatory witnesses from any charge brou^t against them. 

VII. But observe : the defendant may require from the plaintiff, PlaintiflTs 
who has advanced the charge of bribery against his, the defend- °*^ 
ant's, witnesses, an oath, that he, the said plaintiff, believes he 

can substantiate his charge of subornation. 

VIII. Otherwise the said exceptions against the depositions of 
the defendant's witnesses, are not admissible ; unless in the case 
stated above in the fourth section of this title. 

IX. Now, suppose this case : that after the oath touching the Case stated, 
bribery of witnesses has been taken, the party alleging the same 
cannot prove the bribery,, but can and does prove the falsehood 

and perjury of witnesses ; will the {daintiff be condemned, because 
he has not proved subornation, as well as perjury ? 

X. The author thinks not; because falsehood being proved, 
corrupt motives are presumed : — at least the author has known 
decrees to that effect. But yet the question is open to doubt. 



TITLE CXXVII. 

HOW OFTEN EXCEPTIONS AGAINST, AND CORROBORATIONS 
OF S THE PERSONS AND DEPOSITIONS OF WITNESSES, MAY 
BE REPEATED. 

I. If the plaintiff has produced witnesses in defence of his Defen- 
libel, it is allowable for the defendant to make his exceptions, as Want's re- 

1 . .1 probatory 

well against the depositions, as against the persons of such witnesses, 
witnesses. 

II. These witnesses of the defendant are called reprobatory 
witnesses of the witnesses probatory *. 

III. Against these reprobatory witnesses, the plaintiff may piaintifTs 
except % as well against their persons as against their depositions, exceptive 

IV. These witnesses of the plaintiff are called reprobatory wit- 
nesses of the reprobatory witnesses of the witnesses probatory *. 

^ Concerning the corroboration of witnesses^ see tit. 125, throughout; 
and observations thereupon. See also tit. 107, § 1 . — Oughton. 

* Or, witnesses reproving the probatory witnesses. — Conset. 
' By way of replication.— Conset. 

* Or witnesses reproving the reprobatory witnesses of the defendant, pro- 
duced against the plaintiff's probatory witnesses. — Conset. 
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Not allow- 
able. 



Exceptive 
witnesses, 
when ad- 
missible. 



V. The plaintiff, if he has not previously confirmed the words, 
and defended the persons, of his corroboratory' witnesses, whether 
produced by him in the first or second place, may do so % either 
at the time when he delivers his exceptions against the reprobatory 
witnesses of the defendant, or immediately after he has given in 
such exceptions. 

VI. But the defendant is not allowed to except against these 
reprobatory witnesses of the plaintiff; for that would be, to admit 
reprobatory witnesses of the reprobatory witnesses of the repro- 
batory witnesses of the witnesses probatory. Which is forbidden 
by that common and general rule, *^ Witnesses against witnesses, 
and witnesses against them, but no further '." 

VII. The defendant may corroborate the sayings and deposi- 
tions of the witnesses produced on his part, on exceptions or 
reprobations against the probatory witnesses of the plaintiff; only 
it must be before the publication of the depositions of the witnesses 
produced by the plaintiff, on his, the plaintiffs, exceptive plea 
against these exceptive witnesses of the defendant. At least such 
has been the practice to the author's knowledge *. 



* In some MSS. it is written, " probatory." — Oughton. 

^ A general corroboration does not benefit a witness against whom a 
specific exception has been made. — MS. Oughton. 
' In testem testes, et in hos, sed non datiir ultra. — Oughton. 

* Although Alciatus in tit. de Test. sect, de Testium pubUcatione. Wesemb. 
in ff. tit. de Test. n. 5. p. 913. Lanfranc. de Test. dep. n. 40, seem all of 
them to conclude that four delays are not permitted without some special 
solemnity, or favour of the law ; yet, Lanfranc, at the 40th number of the 
said chapter, has these words : " Non intelligo de dilatione in praesenti 
materia, prout verbum sonat, sed pro examinatione ; licet quod triua exami- 
natio concedatur sine aliqu^ causae cognitione, et quarta." So that he seems 
not to contradict by this what Mynsinger and others affirm, viz. that the 
parties may except against each other in these peremptory and perpetual 
exceptions, even until a quadruplication. At the 49th number, before 
quoted, Lanfranc speaks fully to the matter, when he says, that if both par- 
ties produce probatory witnesses, that is, such as are intended only to prove 
the matter they give into court, and not to reprove the witnesses of their 
adversary, then each party is permitted to have three delays. Which is thus : 
the plaintiff has one to prove his libel, or first matter ; the defendant a term 
to except : the plaintiff another for his reply to those exceptions ; the de- 
fendant another term for his duphcation or double plea : the plaintiff another 
for his triplication; and then the defendant another for quadruplication. 
De hisce latius videas apud Myns. Instit. tit. de Exceptionibus et Replic. 
per tot. — Conset, 3. 4. 6. § 9. 
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TITLE CXXVIII. 

IT IS NECESSARY THAT EXCEPTIONS AGAINST WITNESSES, 

WHICH CONTAIN A CRIMINAL CHARGB> SHOULD BE OITEN INTO COURT BT 
THE LITIOANT PARTIES THEMSELVES : OR BT PBRS0N8 ABLB TO PAT COSTS 
TO THE DEFAMED WITNESSES, IN CASE THE EXCEPTIONS FAIL IN PROOF ^ 

I. Although the good name and character of any person are Defamation 
much more injured by criminal charges advanced or objected ™^^"^* 
against them in writing', and in open court, than they would have than when 
been by the same accusations delivered only by word of mouth, «P°^*^"- 
and extra-judicially ; because, words spoken are fugitive, but 

letters written are durable. 

II. And although the party proposing exceptions is bound, at Oath of the 
least if so required by his opponent, (which is the daily practice,) ^^^^ 
to take an oath that he does not propose the same for the purpose witness. 
of deferring the suit unnecessarily ; nor from malice ; and that he 
believes he can prove the same; as is explained in the title, 

" On the mode of excepting against witnesses," in the section 
beginning with the words, ** Note here, as often as any plea, &c." * 

III. Yet, sometimes (when litigants have a bad cause to defend. Oath 
and are desirous of protracting the suit, and not only would avoid ^ 
taking the forementioned oath, but also would avoid subjecting 
themselves to an action for the publication (or propounding) of 
their Hbellous charges,) they procure some low fellow, a stranger, 
pauper, and vagabond, having no fixed or certain dwelling-place, 

by virtue of a special proxy given to him for this sole purpose *, 
to propound exceptions against the witnesses of the adversary, 
who may be persons highly esteemed and worthy of full credit, 
and altogether unknown to the said special proctor. 

IV. From whom («. e. from the above special jMroctor) the 



' As to the mode of proceeding in a cause of defamation, if a witness, pro- 
duced in any suit, is defamed by the litigant party in his exceptions, see 
part 2, tits. 264, 265, and 266.— Oughton. 

' See part 2. tit. 263, § 5.— Onghton. 

» Tit. 124, § 11, 12.-i)ughton. 

* Such a special proxy, limited to the sole act of giving in exceptive alle- 
gations against witnesses, is not now in use ; but when a criminal charge 
against exceptive witnesses is proposed, it is usually given in personally by 
the principal party, without a revocation of his proxy previously given, 
either in presence of the judge in open court, or before commissioners, pre- 
viously to the examination of witnesses. — Oughton. 
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fore-mentioned oath can neither be required, nor can it be taken 
by him, at least with a safe conscience, because he did not know 
the witnesses. 

V. And, further, such witnesses are prevented instituting an 
action in a cause of defamation against such a special proctor, 
because he has nothing wherewith to defray the charges of the 
prosecution, neither can he be summoned, because he has no 
certain dwelling place. 
Special VI. To remedy this evil, the oflSce of the judge should be 

F^''^®" implored by the proctor against whose party these exceptions 
have been proposed, praying him, " to refuse a hearing to the 
said special proctor, and, for the above causes, to reject his 
exceptions : 
Exceptions VII. " Unless the exceptions are given in by the party himself, 
SlSble^" ^^ ^y ®^°™® other proper and suflScient person, well instructed in 
the cause, from whom, not only the oath S that he does not pro- 
pose the exceptions for the purpose of needlessly prolonging the 
contest, and the oath that he believes he can prove the same, 
may be required, and satisfactorily obtained; but also against 
whom an action may be instituted, in case he fails in proving his 
exceptions." 
Appeal. VIII. Whether the rejection of the forementioned exceptions, 

as tendered above by a special proctor, aflTords to the p^rty pro- 
posing the same a just cause of appeal, is a matter which the 
author leaves to the decision of learned counsel. 

IX. Only adding, that he has often observed exceptions, given 
in by such a special proctor, rejected, for the causes stated above, 
but he has never known any appeal interposed in consequence 
thereof. 



^ See sect. 2. of this title. See also tit. 124, § 12. and observations 
thereupon. — Oughton. 

^ That the witnesses may commence suit against the party propounding 
and giving in the defamatory actions, is not doubted, and Mr. Clarke speaks 
of it in this place to the same effect. The particular form of proceeding 
upon such defamation is treated of hereafter. — Conset, 3. 4. 6. § 7. 
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TITLE CXXIX. 

WHAT INSTRUMENTS ARE: AND HOW MANIFOLD THEY 

MAY BE SAID TO BE «. 

I. Having shown above the order and manner of proof to be What in- 
made vivd voce, order requires that we come next to show the ^rJ! 
order and manner of proof to be made mortua voce, L e. by instru- 
ments : and these are said to be writings made upon any matters 

or things to be done or transacted among men. 

II. Strictly taken^ instruments are tables of writings whereby 
we make known, or prove, our intention before a judge. But, 
more largely, they are said to comprehend all those things where- 
with a cause is instructed, or construed ^ ; in which signification 
witnesses are also contained. 

III. Instruments are for the most part twofold, viz. either How mani- 
public or private'. mavt'Ld 

to be. 



1 This chapter is taken from Conset, 3. 4. 7- — ^Ed. 

2 Ummius, disputatio 17. Thes. l.n. 2. Lanf. de Inst. Prod. n. 2, 3, 4> 5* 
Alciat. Cod. tit. f. 153. Wesemb. ff. tit. de fide Inst. n. 1. Ferrar in Pract. 
de form. Instnim. ad verb. Exhiberi. — Conset. 

3 1. Instruments^ properly so called, are public documents only: «. 6. do* 
cuments which are drawn up by public persons. 

2. But, without regard to accuracy, the name of instruments is also given 
to exhibits, which should more properly be designated private writings. 

3. Public documents are such as are written by a notary public : also such 
as are substantiated by some authentic seal: and such as come publicly 
before the court, and are entered among the court records. 

4. Private documents are such as proceed from the meetings and contracts 
of private persons. 

5. Letters, books of accounts, and the like, are called private writings. — 
MS. Oughton. 
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/ 



IV. Public * instruments 
are those which are made 



1. An instrument drawn under the 
hand of a notary public, or other 
public person, either in or out of 
court. 

2. That which is sealed with some 
public or authentic seal, (though 
written by a private person,) as 
of a prince, city, university, or 
college. 

by public persons. And of/ 3, All writings whatsoever (though 
these there are many sorts. \ private,) which are exemplified by 
Five of which are commonly the authority of the judge or 
observed. magistrate. 

4. All such writings as are taken 
out of public registries, Sec., or 
those made by a public act 

5. Those writings which are sub* 
scribed by the person making 
them and by witnesses. And 
these are public as to their effects. 



V 



V. Private instruments 
are such as are made without 
any solemnity. And they 
are either 



1. Accounts. 

2. Private inventories or registers, or 

3. Private letters between one friend 
and another, or one tradesman 
and another. 



^ Wesembecy, ubi supra, n. 2. Schurff. ConsiL 7. et 29. cent. 1. Ferra. 
in form Prod, instrum. ad verb. £xliibens, n. 5. Lanf. ubi supra, n. 9. 
Alciat. etiam ubi supra, foL 1 55. — Conset. 
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TITLE CXXX. 

THE EXHIBITION OF INSTRUMENTS BEFORE THE JUDGE, 

IN SUPPLY OF PROOF OF THB PLAINTIFF'S OR DEFENDANT'S DECLARATIONS 

AND PLEAS. 

I. The proctor should state to the court, as follows : " In supply Exhibition, 
of proof of the contents of ray libel *, (or of such a matter or alle- 
gation * given in by me in this cause), I exhibit certain indentures *, 

(or such and such writings), beginning thus, (here the first line of 
the exhibits should be inserted in the court minutes), and ending 
thus, (here six, or at least four, of the last words of the said 
exhibits must be taken down.) 

II. ^^ And, I allege, that such exhibits were and are severally Allegation, 
signed and sealed with the hands and seals of the party, (or 
parties) therein mentioned ; and were delivered and acknowledged 



^ If in the libel mention is made of an instrument^ such instrument should 
be exhibited before contestation of suit, in order that the party may delibe- 
rate whether he will, in consequence thereof, contest suit, or relinquish his 
opposition. — Oughton. 

^ 1. Between contestation of suit, and the conclusion in a cause, either of 
the litigant parties may, at any time he pleases, exhibit instruments, or any 
scripts, to prove his case. 

2. And, further, an instrument may be produced, at any time up to the 
conclusion in a cause ; unless the judge has appointed a certain time, as is 
the custom with us, to propound all the instruments, which relate to the 
case. (These instruments may be exhibited both before and after the publi- 
cation of witnesses, before it is concluded in a cause ; but after it is con- 
cluded in a cause, they are not to be exhibited, imless some new matter 
arises, which has dependence upon the former. — Conset, 3. 4. 7) 

3. However, instruments subsequently discovered, may be produced after 
conclusion . — M S . Oughton. 

3 A party producing an instrument, is held to confess its contents. — MS. 
Oughton. 

u 
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# 

by the person (or persons) named therein^ as his or their act : and 
I allege that the contents of the same are true^ and were had and 
done^ as is contained in the same. Which allegation I make afi a 
whole and in its parts ; and I pray that the same may be ad- 
mitted ; and that right and justice may be administered to me^ 
and to my party." 
Admission. III. This allegation being admitted by the judge ; and repeated 
by the party^ and by the judge, in force of positions and articles'; 
Oaths of the proctor (bringing forward the said exhibits) should swear, 
proctors. « that he has faithfiilly prepared the said allegation and ex- 
hibits';" and he should require an oath to be taken by the 
adverse proctor faithfully to answer the same in writing ^ upon 
oath, on the next court day ^« 
Private IV. If the exhibits are private writings, so that the proctor 

writings, exhibiting them has no hope or belief that he can satisfy his 
enquiries by the answers of the proctor of the adverse party, he 
should petition to have the principal party called in the usual 
form*. 
Answers of V. But observe, if the exhibits are sealed with some authentic 
the adverse g^^^]^ ^^^^ {qj, instance, with the great seal of England, or with the 

when re- seal of some bishop, or some ecclesiastical judge), then the 
quired. answers of the proctor on the other side should be required in 
Authentic preference. 

VI. Because, in these cases, it is likely that the proctor of the 

adverse party is better instructed than his cUent what to believe 

as to these seals and their genuineness. 
Ancient VII. If the plaintiff or defendant has any old records, or 

™TI™T^ charters, or any very old books to produce, tending to the neces- 

and DooKs. 



' By the party proposing the same. — Oughton. 

' ConGeming such repetition of libels, see tit. 75, § 3, 4. and also tit. 83, 
§4, 5. — Oughton. 

^ Here an ancient manuscript adds, " i. e. that he believes the contents of 
the allegation and exhibits are true, according to the information conveyed 
to him by his client, in which information he confides.'' — Oughton. 

^ See tit. 132, and observations thereupon, p. 272. note 2. — Oughton. 

* The following addition occurs in an ancient MS. : " This oath should 
be taken, by the proctor of the adverse party, in open court, at the time the 
above petition is made; and, in some cases, he is obliged to return his 
answer on the same court day ; but it is in the power of the judge to assign 
the court day which follows for the answers, under the restriction of the 
above oath. — Oughton. 

• See tit. 83, § 8, 9. and observations thereupon in the notes. — Oughton. 

7 
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sary proof of the pleas and allegations made on behalf of his party, 
he should say, 

VIII. "I exhibit certain very ancient and venerable manu- 
scripts, (At books, beginning thus, , and ending thus, ^ 

(stating some of the first and last words, as above ^,) ; and I allege 
that the same are of great antiquity, and have been faithfully 
guarded and preserved by such a person (naming the pubUc officer, 
or public person in whose custody they have been), and that they 
have always, both in court, and out of court, been deemed worthy 
of full credit ; which credit I now claim for them." 

IX. This allegation being introduced, as a whole, and in its AUegration 
separate averments, and the same being admitted and repeated, ^ ™^^^ ' 
the proctor should take the same oath as on the introduction of 
indentures, and scripts ' ; and should also require an oath to be 
administered to the proctor on the other side to answer, as above ' ; 

or he should require the principal party himself to be produced, 
as previously stated *. 

X. Observe, if the aforesaid exhibits are long, or if the aforesaid Exhibits 
books produced are voluminous, so that they cannot be copied out p"^J^' "* 
by the registrar without great expence, the proctor need do no more 

than write out a true copy of that part of the exhibits which 
tends to prove his client's interest ^ : and then should say, 

XI. " I exhibit such and such writings *, &c., and especially 
such a clause, or such words, in such a line of an instrument, or 
in such a page of a book now exhibited, together with a true copy 

of the said clauses or words : and I petition the court that the Collation of 
said copy may be collated with the original clauses, or with the *^^*"*®^- 
original words above-mentioned : and that after such collation. Originals 
and after the registering of the said clauses, words, and sentences, ^^^^^^ ' 
the said originals may be decreed to be delivered back to the place 
whence they came : and that as much credit may be attached to 



1 i. e.ss is above described in § 1. of this title. — Oughton. 

> It is thus stated in an ancient MS. : " the party exhibiting the said 
instruments should take an oath, that he has faithfully produced the above 
allegations conjointly and severally." — Oughton. 

• § 3. — Oughton. 

* § 4. — Oughton. 

^ Here it is added in an ancient MS., '' For, sometimes, a plaintiff, to 
prove his interest in an application for tithes, is necessarily obliged to exhibit 
the royal letters patent, in which are many things introduced no way appli- 
cable to the suit." — Oughton. 

In aid of proof, § 1. &c. — Oughton. 

v2 
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the copies when collated and registered^ as to the originals them- 
selves." 

XII. Then the Judge says, ** We so decree." 

XIII. In order that the adverse proctor or his party, may 
examine these exhibits, and thus inform himself as to the degree 
of credit which they deserve, and the nature of his answer ^ ; it is 
expected that the party exhibiting the same, shall leave the 
original exhibits with the registrar, until the adverse proctor^ or 
the principal party on the other side, has given in his answers. 

Fee for re- XIV. And, in this case, the party exhibiting the above docu- 
«^'^'^' ments, is only bound to pay the registrar for registering that 

clause which the above party extracted from the indentures, or 

from the books mentioned above. 
Exhibits XV. It is further to be remarked, that none of the. exhibits, of 
reg^try. ^ which mention is made in the acts of court, can be restored to the 

party who exhibited them, until they have first been registered, 

and thus the accurate knowledge of them ensured and permanently 

preserved. 
Restoration XVI. For which reason, the proctor exhibiting the above 
o ex ite. gjjQyi(j jjQj. Qjjjjj. ^ petition the judge for his decree, enjoining the 

restoration of these originals to the place whence they came, as 
soon as they are registered. 

XVII. For, without the judge's decree, the registrar is not 
bound, nor indeed is he at liberty, to restore the^same ; although 
they have been registered. 



TITLE CXXXI. 

THE PROTEST OF THE ADVERSE PROCTOR AGAINST THE 

EXHIBITS. 

Form of the I. T HE adverse proctor should say% "I dissent from the 

protest. exhibition of these pretended exhibits ; and I protest against them 

as null ^ and unauthentic : and I allege, that they are private 



1 See observations above, in note 2. — Oughton. 

* At the time of the exhibition of the above-mentioned instruments.^— 
Conset. 

* As against witnesses, so also against instruments, exceptions may be 
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writings^ and such as no weight or credit can attach to; and 
therefore I pray that the same be rejected." 

IL But if any instrument is exhibited under his majesty's Exhibits 
royal seal, it is not safe for the proctor to impugn it, or to protest j^^^^g l^^ 
against it as a private writing, &c.' 

III. Observe, if either from an inspection of the exhibits, at the Exhibits, 
time of the exhibition thereof, or in any other way, it appears, ^^^^ 
that the same are in favour of the adverse party in any respect, 

then the proctor of such adverse party should say, 

IV. '^ I accept these exhibits, and agree to their exhibition, as 
far as they make for my party; but as far as they make against 
my party, I dissent, and protest," (as above, at the beginning of 
this title '). 

V. Further, it is worthy of remark, that it is expedient for the Expedi- 
adverse proctor to accept the exhibits, and to accede to the ex- cepti^**^' 
hibition thereof, even though he is ignorant whether in any them, 
respect they make for his party or not. 

VI. For, if in any respect they do make for his party, and he 
has not accepted them, but has alleged that they are such as no 
credit ought to be attached to, and has denied that they are true, 
the party exhibiting may withdraw the same at any time before 
their acceptance. 

VII. Which he cannot do, if they have been accepted by the 
other party. 

VIII. The evident conclusion is, acceptance may benefit, but 
cannot injure such party '. 



TITLE CXXXIL 

THE FORM OF THE PROCTOR'S DRAWING UP HIS ANSWERS 
TO THE ALLEGATION AND EXHIBITS OF THE ADVERSE 
PARTY. 

I. The answers of the proctor * (of which mention is made in Answers. 

proposed ; for example, that they are false, or of dubious credit, or abound 
with erasures and interlineations, &c. — Oughton. 

* ' See sect. 1. of this title. — Oughton. 

' Such an acceptance of the instruments is very profitable, and ought not 
by any means to be omitted. — Conset, 3. 4. 7. § 5. 

* The confession of a proctor properly appointed operates against his 
client. — Oughton. 
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a title immediately preceding the present ^) should be drawn up 
in writing ', and in the first person, as follows : 
Formofthe II. "The answers of me, N., the proctor of M., made to the 
preamble. pQgjtjQijg q( ii^ allegation, and to the exhibits on the part of O. 

(on such a day)." And then should proceed thus : 
Formofthe III. "To the said allegations and exhibits, I answer, and 
"'*^®"' believe, &c." (stating the facts according to the truth, and agree- 
ably to his, the proctor's, conscientious belief). 

IV. If the allegation or exhibits, which the proctor is bound to 
answer, are divided into heads, he is expected to answer each 
position separately. 

V. If more instruments than one are exhibited, he is bound to 
answer specifically, by the words, " I believe, or, I do not be- 
lieve," to each part of the allegation, and each of the exhibits 
separately. 

VI. For, a general negative answer, (which is too much the 
practice now, without inspecting the instruments pretended to be 
answered), is not admissible, according to the constitution of the 
court. Even though the following words are used, " To such an 
allegation, and to the exhibits mentioned therein, I make answer, 
that I do not believe them to be true in any respect." 



I Viz. in tit. 130, § 3. 5, 6. 9. 12. — Oughton. 

> 1. According to the present custom, the proctor seldom returns a written 
answer, unless as far as the acts of court are in writing ; and in them the 
answers are general. For instance, when suit is contested, he uses the 
words, " I answer negatively," or, " I answer aflfirmatively.*' In reply to 
verbal allegations entered on the court books, and in reply to allegations in 
writing, and in reply to exhibits, he says, " I dissent,'* or, " I accept, as for 
as makes for my party, and I dissent, as far as makes against my party," or, 
" I believe," or, " I confess," or, " I disbelieve," or, " I deny." 

2. Consequently, the observations contained above in this article, accord- 
ing to the present practice, are of more frequent use with reference to the 
personal answers of the principal party. And, as far as such personal 
answers are concerned (making the requisite alterations) they will be found 
applicable and correct. — Oughton. 
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TITLE CXXXIII. 

THE MODE OF PETITIONING THE COURT FOR AUTHORITY 

TO SEARCH FOR INSTRUMENTS. 

I. If in any registry^ or public muniment room^ instruments or Search in 
writings are lodged, tending to prove the contents of the allega- ™"'^™®»* 
tions or matters brought forward by either party in a suit, the 
application to the court should be as follows ^ : 

II. " I, N., allege, that divers instruments or ancient records, Applica- 
(if possible, it should be specified what they are), necessarily *^°°' 
tending to prove the contents of the allegations and exhibits made 

by me on behalf of my client, are deposited in the registry, or in 
the public archives of the reverend father N., (or some other 
person in whose custody they may happen to be : and here the 
person's name must be stated with whom they are). Wherefore, Commis- 
I pray, that a scrutiny may be decreed, appointing M. N. O., ^^°°- 
persons of ecclesiastical dignity, conjointly and severally *, to ex- Time and 
amine the instruments and muniments therein deposited, on such P^^ceof ex- 

, * ecution. 

and such days, and in such a place, (naming the place of meeting, 
which formerly used to be the place in which the said records 
were kept) ; and that N., the adverse party, or rather his proctor', 
be admonished to be present at such scrutiny ; and further, that a MonitioD 
monition* be decreed against the said reverend father, &c.*, and 
any others in whose custody such muniments may be, directing 



^ These allegations and petitions should be made before the conclusion in 
the cause. — MSS. Oughton. 

^ If the cause is pending in the supreme court of delegates, it should be 
added, " Or any two, or more of them." — Oughton. 

' For the proctor makes himself a party for his client, and after contesta- 
tion of suit, the proctor becomes lord of the controversy. — Oughton. 

* Concerning this monition, see tit. 134, throughout. — Oughjbon. 

* See observations on tit. 134, note 2. — Oughton. 
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them to exhibit the same before the said commissioners, on the 
days and in the place n^entioned ^ibove, in order that they may be 
examined.*' 
Decree. lU. Whereupon the judge says, " We so decree, and admonisb 

the parties, as required." 

Proper IV. In the application for, and the grant of, these scrutinies, 

Kradny. ^^ error has, in the author's judgment at least, (and leamei 

advocates may with advantage be consulted thereupon), crept ia, 

during the course of the several years last past, to this efiect : the 

commission of scrutiny has been applied for, and decreed, to sit 

in some consistorial court, with a monition to the keepers of 

records to exhibit the same before the said commissioners in the 

said place, and not in the muniment room to which they belong K 

Ancient V. Whereas, in ancient times, when exhibits and records i;v«re 

practice, faithfully guarded and preserved in some public place specially set 

apart for their safe keeping, this was not the custom. 

VI. Then, if the origmal exhibits, mentioned in the allegation 
or commission, made and granted for the purpose of sodi 
scrutiny, were found by the commissioners in their scrutiny in the 
registry or public archives, they obtained much more credit than 
they would have done, if they had been removed from the registry 
to any other place. 

VII. For, in the latter case, how could it be proved that such 
exhibits, or muniments, had been in fact safely lodged and pre- 
served in the muniment room, or registry ' ? 

VIII. Truly, it could no way be proved, further than by the 
single testimony of the registrar, (or more frequently his clerk), 



^ It is otherwise now. For, according to the tenor of the commisaion for 
a scrutiny, power is granted by the judge to the commissioners to the fol- 
lowing effect : '' To look into, examine, and scrutinize, the records, puUic 
books, and archives of the registry, or muniment room of such a bishop, 
(or archdeacon, or dean and chapter,) in such or such a city or place, for 
any muniments, instruments, acts, and records, contained in such registry or 
muniment room, which may tend to prove the contents of the allegation 
articulate annexed to the said commission. And to cause true copies of the 
said muniments, &c., when found and examined by such commissioners, to 
be extracted and copied out ; and to take care that such extracts and copies 
be examined and compared with the originals, or entries in >the register- 
book.'' See the formularies. — Oughton. 

* In some MSS. it is thus expressed : '^ For, how could it be proved that 
such exhibits were the records mentioned in the allegation, or that they had 
been fiedthfiilly preserved among the archives, or in the r^stry above men- 
tioned.*' — ^Oughton. 
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wbo in exhibiting die same, only asserted the fact by word of 
mouth, sometimes with, sometimes without, an oath. 

IX. It appears, therefore, in the author's judgment, to be the 
safest course for the litigants to take care that all scrutinies be 
made in the registry, or muniment room itself *. 



TITLE CXXXIV. 

THE TENOR OF THE MONITION TO EXHIBIT RECORDS, OR 
MUNIMENTS, BEFORE COMMISSIONERS, IN ORDER TO 
THEIR BEING EXAMINED. 

I. The proctor applying for a scrutiny should take care, that Fom of the 
the monition to exhibit records, muniments, &c. be properly ™°^*^*>"- 
drawn up, and sealed with the judge's seal ', and duly executed 
against the person or persons in whose custody such muniments 

are placed. 

II. And then the said execution of the monition should be When and 
authentically certified before the commissioners, as soon as they g°T ^^' 



^ In which registry, or public building, such instruments are preserved. — 
See ancient MS. — Ougbton. 

' 1. In order to obtain this monition tinder seal, it is usual to address a 
petition to the judge, such as is described at the conclusion of sect. 2. of the 
title next preceding the present. 

2. Whereupon, the judge decrees, that the ordinary of the place, and his 
registrar, the keeper of the records, or the scribe, or scribes, of the acts of 
court in particular, and all and singular the others in. general, in whose 
custody any acts, enactments, muniments, instruments, and records, any 
way concerning the allegation articulate annexed to the commission of scru- 
tiny, remain, or are placed, shall be admonished, that they produce, show, 
and exhibit, fully, plainly, wholly, and faithfully, before the commissioners, 
named in the said commission, conjointly and severally (or, when the cause 
comes before the high Court of Delegates, in the following words, " or before 
any two or more of them,'0 at the time and place of executing the said com- 
mission, all and singular the acts, &c. above mentioned, such as any way 
concern or relate to the business in hand, and are in their custody in their 
original form, or as they were registered ; or that they cause them to be 
produced, shown, and exhibited, in order that they may be examined, and 
that true copies of the same may be taken and extracted, and fsuthfully com- 
pared with the originals or registered copies ; under pain of contempt, and 
of the law. Further, consult the Formularies. — OughUm. 
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sit judicially, in the place assigned for their meetings^ in the same 
way as other authentic certificates are prepared ^ 



TITLE CXXXV. 

THE FORM OF PROCEEDING ON A SCRUTINY. 

The pro- I. The commissioners and the notary being assembled on the 
ceedings. jj^y^ j^j^^j jjj ^j^g place, assigned for conducting the scrutiny, the 

proctor (or his substitute, first exhibiting the act of substitution) 
should say, 
Exhibition II. " On behalf of the venerable and worshipful the official 
of commis- principal of the Archbishop of Canterbury's Court of Arches, (or 
some other judge who has granted the scrutiny *), I present to 
you certain letters of commission for a scrutiny ; and I pray, that 
you be pleased to take upon yourselves the task of executing the 
same, and that you decree proceedings to commence according to 
the tenor of the said commission." 

III. Then the commissioners should cause the said commission 
to be publicly read *, and, it being read, should say, 
Acceptance IV. " We, on account of our reverence * for the judge, (or, the 
sionu™™*^' honour in which we hold him, if the archbishop grants the com- 
mission), take upon ourselves the office of executing this commis- 
sion ; and decree proceedings to take place according to the force, 
Assump- form, tenor, and effect of the same ; and we assume the notary 
tion of public here present as the register of our acts/' 

notary. mt r o 

Proctor ab- ^* Then the proctor on the other side is publicly called ; and in 
Bent all respects the proceedings which take place in pain of his con- 

tumacy, if he does not appear, are the same as in the title *, " On 
the mode of proceeding after the acceptance of the task of ex- 



^ The mode of certifying is explained in tit. 43, and observations there- 
upon. — Oughton . 

' The rules of proceeding in this case are laid down in tit. 113, § 4. 
" On the form of presenting a commission for the examination of witnesses." 
— Oughton. 

3 See tit. 113, § 5. — Oughton. 

* See tit. 1 13, § 6.— -Oughton. 

^ See tit. 114, § 7— 9. 16— 20.— Oughton. 



^ 



SEARCH FOR INSTRUMENTS. 277 

ecuting a commission for the examination of witnesses, if neither 
the adverse party, nor his proctor, nor any substitute for the said 
proctor, appears." 

VI. But if the adverse party, or his prbctor, appears, then, in Proctor 
case the scrutiny does not take place in the room where the records P^^^®*^^ 
are deposited, the party applying for the scrutiny should say, 

YII. '^ I exhibit my original mandate, with a certificate at the Monition 
back of it, and I accuse the contumacy of M. N. O. who have ^^?toir!*^ 
been admonished, according to the tenor of the said mandate ^ to 
exhibit on this day, at this place, the muniments mentioned in your 
letters of commission." 

VIII. Then the registrar, or the keeper of the muniments, Exhibition 
says, ** On behalf of N. (i. e. the judge, to whom the muniments ^e^te^"' 
belong), and myself, the registrar, or keeper of the registry 
wherein the required muniments are deposited, I exhibit, in com- . 
pliance with the above monition, such and such writings, (or such 

and such instruments, or such and such a book), &c." 

IX. The party who applied for the scrutiny, next says, " And 
I exhibit the same muniments, as far as they make for my party, 
and I petition, that they be carefully inspected, searched, and 
scrutinized, and that true copies be made of the same ; and that 
the transcripts be faithfully collated ' with the originals ; and after 
such collation, that the conmiission be closed, and returned to the 
judge who granted it, on the day, and at the place, stated therein, 
and according to the tenor thereof." 

X. All the above steps should be taken, and the above decrees Certificate 
passed, by the commissioners, in presence of the adverse party ', gioneraT"'" 
and of the notary public assumed and employed ; and they should 
certify the same in like manner as the commission for the examina-* 

tion of witnesses is certified*. 

XI. But observe *, if the adverse party does not appear, either Contuma- 
by himself or by his proctor, all the above steps are to be taken, 
and exhibits tendered, and decrees made, in pain of the con- 



cious ab- 
sence. 



* See, thereupon, observations in tit. 134, note 1. — Oughton. 

* The Latin word is " collationari," which, as th« author observes, is 
coined, and put for " conferri" — Ed. 

^ Otherwise, in the presence of the proctor of the adverse party. — 
Oughton. 

* With relation to the certificate of the execution of a commission for the 
examination of witnesses, as far as it applies to the certificate of a commis- 
sion of scrutiny, consult tit. 117, § I, 2, 3. 6. — Oughton. 

^ Look back to § 5. of this title. — Oughton. 
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tumacy of such party \ after he has been called by the cri^ of die 
court, and accused, and pronounced contumacious ; in the same 
manner as in the title ^ ^' On the manner of proceeding afler the 
acceptance of the task of executing the commission for the ex- 
amination of witnesses, &c." 
Scrutiny in XII. If the above scrutiny is made in the registry itself, then 
'"^^ the said commissioners, in presence of the adverse party, if he 
appears, or in pain of his contumacy', if he contumaciously 
absents himself, should cause the said registry to be searched for 
the muniments mentioned in the commission, in presence of the 
notary assumed, and they are bound to proceed, and to certify, as 
above*. 

XIII. In these cases we have supposed the registrar, or keeper 
of the muniments, for the better execution of the said scrutiny, 
willingly to exhibit to the commissioners the said muniments, or 
to show them the place in which they are deposited and pre- 
served *. 
Exhibition XIV. But here it may be asked, after what form and manner 
mente're- s"^^*^'^ ^^^ parties proceed, if the bishop, or his registrar, being 
fused. admonished, as above ', to exhibit the said muniments before the 
commissioners, do not appear, nor comply with and satisfy the 
monition ? 
Contumaci- XV. Can such parties be excommunicated (have their con- 
how deSt' *^™P^ certified to his majesty in chancery. — Ed.) by the commis- 
with. sioners on account of their contumacy ? or, should a representa- 

tion be made to the judge, (an authentic certificate ^ being addressed 
by such commissioners to the judge who granted the commission,) 
setting forth all they have done in the premises ; so that the judge 
may thus proceed against such contumacious parties in a cause of 
contempt, and punish them with ecclesiastical censures ? 

XVI. This question has, for the last thirty years % been much 
discussed, and warmly controverted, among the most learned 



^ Otherwise, in pain of the contumacy of the proctor. — Oughton. 
' See tit. 114, § 7—9. 16— 20.— Oughton. 
' As above, § 5. IX . — Oughton. 

* § 10. of this title. — Oughton. 

* An ancient MS. here adds, ** that the commissioners may not have to 
examine through the whole registry for the muniments, of which, by virtue 
of the commission, they are in search.*' — Oughton. 

* § 7. of this title.— Oughton. 
' See tit. 117, § 1.— Oughton. 

* An ancient MS. has, " for the last thirty-five years."— Oughton. 
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jftdvocates^ but the author is not aware that any decision was ever 
come to upon it ^ 

XVII. But the most skilful proctors, men of the greatest ex- 
perience, have been of opinion, that commissioners could not 
excommunicate a bishop, or his registrar, although such parties 
had been duly admonished, to exhibit the said muniments '. 

XVIII. Because, in the commission of scrutiny, there has not 
been given, or at least is not usually given, power % or words 
expressive of power ^ to the said commissioners, to excommuni- 
cate parties not exhibiting the said muniments. 

XIX. To avoid this doubt and difficulty ^ in future, the proctor 



1 The reading of an ancient MS. is, '' But how this question has been 
tsettled, the author cannot recollect." — Oughton. 

^ In place of the words in this section (17) an ancient MS. has the follow- 
ing reading : ^* This, however, the author knows, that a judge once asked 
some skilful and experienced proctors, what the practice was in former 
times ? To which they answered, that the question was never agitated in 
their time. But they added, that in their opinion, with all due deference to 
the judgment of learned advocates, commissioners had not power to excom- 
municate a bishop and his registrar, although, after being duly admonished 
to exhibit the said muniments, they did not appear." — Oughton. 

' The wording of this section (18) in an ancient MS. is as follows: 
*' Because, in the commission of scrutiny, the judge granting the commis- 
sion is not wont to give power to the commissioners of excommunicating 
parties who do not exhibit the said muniments." — Oughton. 

^ In commissions of this kind for a scrutiny, according to the style adopted 
in the present day, the following words are found : ** To you, in whose 
fidelity and industry we place full reliance in this matter, &c., we commit 
our office and authority, by these presents, together with the power of 
employing, if necessary, all legal means of coercion.*' — Oughton. 

^ 1. The various readings in this, and the following section, according to 
an ancient MS. in the author's possession, are as follows : 

2. ''To avoid this doubt and difficulty in future, the proctor applying for 
a scrutiny should take care, that the monition to exhibit muniments be 
decreed against a bishop, directing him to exhibit muniments before com- 
missioners on the days, and at the place, stated in the commission ; other- 
wise that the bishop do appear before the judge granting the commission, 
on some suitable day, after the lapse of the term assigned for the scrutiny, 
to show cause, why, on account of his contumacy (in cases where he has 
omitted to exhibit muniments before the commissioners) he should not be 
excommunicated." 

3. And then, unless the bishop shall purge himself from his contumacy 
in a legal manner, on the return of the proceedings of the said scrutiny, with 
the above-mentioned monition, and an authentic certificate attached to it of 
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applying for a scrutiny, should take care that power be granted 
to commissioners in the said commission, of excommunicating 
parties, (of declaring such parties in contempt, &c. — Ed.) who 
have been admonished to exhibit muniments, and do not exhibit 
them. 

XX. But this clause, or power, has not been introduced, or 
formed part of any commission, for many years past. 
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TITLE CXXXVI. 

WHAT THE OATH OF CALUMNY IS : 

AND IN WHAT PART OF THE PROCEEDINGS IT MAT BE ADMINISTERED : AND 

HOW MANY SORTS OF IT THERE ARE ^. 

Oath. L The oath of calumny is wont to be administered immediately 

after the suit is contested ; or in any other part of the proceedings, 
if omitted then ' ; and, in some cases, it is administered before 
the suit is contested. 

II. Whence the word calumtda seems to have its ervfiovy or 
true signification, Wesembecy shows, in the first number of the 
chapter or title " de Jurejurando propter calumniam." 

III. This oath of calumny is defined to be, "that whereby the 
parties in a suit do protest in their conscience as to the prosecu- 
tion of a cause, that they do it not out of fraud' or vexation, &c., 
but out of a confidence they have in the justness of their cause." 



the execution thereof, the said bishop is excommunicated (his contumacy is 
to be certified to his majesty in chancery. — Ed ) 

4. For the modem form, or wording, of this monition, see tit. 134, note 1. 
— Oughton. 

* This title is copied from Conset, 3. 2. 3. § 1, 2. — Ed. 

* Wesembecy, in ch. de Jur. Jurand. propter Calumn. n. 9. Alciatus de 
Juramento Calumn. sect. Quando Jur. Myns. Inst. tit. Poena temere litigant, 
text, nunc ad mon. n. 8, 9. and in Rub. n. 5. — Conset. 

3 Wesemb. et Alciat. ubi supra, et Myns. ubi supra in Rub. n. 5. et super 
text. eod. n. 82. — Conset. 
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IV. Of this oath of calumny there are two sorts, the one 
general^ which is not taken oftener than once in the cause, and 
that immediately after the suit is contested, or, if omitted then, 
in any part of the proceedings afterwards ; the other special, 
which is likewise called the oath of malice, and may be adminis- 
tered to either of the parties, as oflen as the judge sees fit ^ in 
any part of the proceedings, either before or after the suit \& con- 
tested, and whether the general oath be taken or not '. 



^ Myns. Inst. tit. Praedict. sect. Eod. nunc admonendi, n. 10^ 11. Gail^ 1. 
obs. 87. Bachovius, ad Tr. v. 1. Speculator^ de Jur. Calum. sect. 1. vers, 
sed pone. Wesemb. ubi s. n. 4. — Conset. 

* Bum (Eccl. Law, vol. iii. p. 6 and 7*) states, " Laymen were free by 
the custom of the realm from taking the oath of calumny, unless it were in 
causes matrimonial and testamentary. In those two cases the ecclesiastical 
judge might examine the parties upon their oath, because contracts of matri- 
mony, and the estates of the dead, are many times secret, and do not concern 
the shame and infamy of the party, as adultery, incontinency, simony, 
heresy, and such like. And this appears by two writs in the registry, 
directed to the sheriff, to prohibit the ordinaries from calling laymen to that 
oath against their wills, except in these two cases. 2 Inst. 657. Gibs. 1011. 
This oath had long continuance in the ecclesiastical court, and it had the 
warrant of an act of parliament, (2 Hen. IV. ch. 15.) But this act was 
repealed by 25 Hen. VIII. ch. 24, and though revived in the reign of Queen 
Mary, it was finally repealed by 1 Eliz. ch. 1 ; so that the result of the matter 
is this : As far as the constitution of Otho (De Juramento Calumnise, Athon. 
p. 60, 61.) was against the custom of the realm, it is of no avail. So far as 
it is warranted by the custom, it is still of force. Consequently, it extends 
to the clergy ; and to laymen, in cases matrimonial and testamentary, and 
also to persons who take the said oath voluntarily, and not by compulsion.'^ 
—Ed. 
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TITLE CXXXVII. 

WHAT IS CONTAINED IN THE GENERAL OATH > OF CALUM- 
NY S AND IN THE SPECIAL OATH, WHICH IS THE OATH 
OF MALICE. 

Heads of I. In the oath it should be stated, 

the oath .«_„- 

> 1. There are four kinds of oaths, which have been of frequent use in 
ecclesiastical courts, viz. 

1. The oath of truth. 

2. The oath decisory, or the oath conclusive of a cause. 

r calumny 

3. The oath of < and 

L malice. 

4. The oath suppletory. 

2. The oath of truth is that which litigant parties take, to answer truly 
the positions of a libel or allegation, according to the best of their know- 
ledge and belief (as has been previously stated in tit. 89, § 3.) And it is 
also the oath which witnesses take, to depose to the truth, as far as their 
knowledge extends. (See tit. 105, § 7-) 

3. The oath decisory, or conclusive of a cause, is that which one of the 
litigant parties tenders to the other, in order that the suit may be thereby 
terminated. (In other words, this oath is given by one party to the other, 
when one of the litigants, not being able to prove his charge, offers to stand 
or fall by the oath of his adversary, which the adversary is bound to accept, 
or to make the same proposal back again, otherwise the whole will be taken 
as confessed by him. Wood, Civ. Law, p. 314.) 

4. But this oath decisory is never taken, that we hear of, in the present 
day. However, some mention is made of it, and some inquiries entered into 
respecting it, in part 2. tit. 234, § 6 — 9* though it may now be considered 
as obsolete. 

5. The oath of calumny, and the oath of malice, are explained in this title, 
and also in tit. 124, § 7 — 9. 11 — 16. See Constit. Otho, ch. Jusjurandum 
Calumnise. 

6. The oath suppletory is treated of in the title succeeding this. 

7. There are, besides, divers other oaths, occurring in every part of a suit. 
Such as, the oath of a proctor, that he has not looked into the depositions 
on the other side : and his oath, to satisfy the necessary expences of a suit. 
The oath of a party, (in order to obtain the benefit of absolution,) to obey 
the ecclesiastical laws, and to yield to the mandates of the church ; his oaih 
also on admission in the form of a pauper ; his Oath that some matters have 
but lately come to his knowledge ; and his oath, that he believes he can 
prove his case. The oath of a creditor, as to his debt. The oath of an 
executor and administrator. The oath of any party as to an account. The 
oath of a churchwarden. The oath of questmen, or sidesmen. The oath of 
a curate. The oath of a preacher. The oath of a schoolmaster. The oath of 
a physician. The oath of a surgeon. The oath of a midwife, &c. — Oughton. 

' The oath of calumny means the oath " cakannite vitanda," the oath for 
the avoidance of calumny. — Ed. 



OATHS. 283 

Ist^ That the party is persuaded his cause is just and good. against ca- 
2dly, That, when interrogated, he will not deny what he^™°y- 

believes to be the truth. 
3rdly, That he will not knowingly advance any falsehood in 

proof. 
4thly, That he will not fraudulently seek any delay, in order 

to protract the suit. 
5thly, That he has given no bribe, and promised none : nor 

will he give any, or promise any, for the sake of gaining his 

cause. 
6thly, And that he has only given fees to those persons whom 

the ecclesiastical laws and canons permit to receive them. 

These declarations are contained in the four following Latin 
verses : 

Illud juretur, qu6d lis tibi justa videtur ; 
£t, si quaeretur, verum non inficietur ; 
Nil promittetur ; nee fiedsa probatio detur ; 
Ut lis tardetur, dilatio nulla petetur \ 

II. Observe : these rules are to be understood as applying only General 
to the general oath against calumny. ^ 

III. Which oath should not be taken more than once in a 
cause : and for the most part the time selected is immediately 
after contestation of suit '. 

' Conset thus renders these four Latin lines : 

You this shall swear^ that this your suit doth seem 
Right just to be ; at least in your esteem. 
That you, when ask'd, the truth will not deny ; 
Nor promise ought : Neither that knowingly 

You any false proofs will employ. 

Nor urge delays, the cause to annoy. 

Conset, 3. 2. 3. § 2. 

^ If the plaintiff refuses this oath of calunmy, &c. he is to desist from further 
prosecution of his action. If the defendant refuses it, then he is to be con- 
demned, as one confessing the articles laid against him. — Athon. 60. If 
these oaths were duly administered, there would not be so many shameful 
delays in causes as there are, seeing nothing is more ordinary in these 
days than for a cause to depend, with the bare assignation to give in an 
answer, or to produce witnesses, or to propound all acts, &c., or to hear 
sentence, or the like, for sometimes three, four, five, or six court days ; nay, 
sometimes for two or three terms, putting it off, with the same dependence 
from one day to another, to the great prejudice of the parties, who complain 
exceedingly of these abuses, pretending (justly) they never knew any end of 
their business, after it came into these courts.— Conset, 3. 2. 3. § 3. 

X 
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OATH SUPPLETORY. 

IV. Should it, however, be then omitted, it may be required 
afterwards in any part of the suit. 

y. There is besides a special oath against calumny, called by 
a different name, the oath against malice. 

VI. This oath against malice may be administered as often 
as it seems fitting to the judge, (even against the will of the 
litigant parties) without reference to whether the suit has been 
contested or not contested, and without considering whether the 
general oath against calumny has been taken or not \ 
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TITLE CXXXVlil. 



Oath sup- 
pletory, 
when taken. 



THE OATH SUPPLETORY OF THE PRINCIPAL PARTY ^ 
I. If a plaintiff has not fully, but more than half, or at least 



^ These oaths are to be administered not only to one, but to both or either 
of the parties. And these oaths, Mynsinger proves, from Cicero's Oratio 
pro Roscio, were usually administered to the parties before Justinian's time. 
There is only this difference between them, that the one maybe administered 
at any time when there is occasion, the other only once. As to their form, 
authors prescribe one and the same in effect for both parties. — Conset, 3. 2. 
3. § 2. 

2 Sometimes it happens that there is not such full proof made as by law 
ought to be. Therefore, in this case, and in this part of the proceedings, 
the oath called the suppletory oath is wont to be administered. This oath 
is properly called, " Juramentum necessarium," the necessary oath, which, 
when there is a want of fiill proof, the judge, upon knowledge of the cause, 
though the parties request it not, may administer to either the plaintiff or 
defendant. And this necessary oath is divided into suppletory, to which 
this definition now given agrees, and purgatory, which oath the judge, (the 
cause being known,) may impose upon him, against whom the presumptions 
seem chiefly to press, &c. Now, when there is either nothing, or the whole 
matter, proved, then this oath need not be administered ; but when there is 
half proof only, then this oath ought to be administered, either to the 
plaintiff or defendant, at the pleasure of the judge ; when the plaintiff has 
one proof, and the defendant another, then this oath ought rather to be 
administered to the defendant, seeing we ought rather to incline to mercy 
than judgment. — Conset, 3. 5. 1. § 4. 
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half, proved his case ^ he may appear before the judge under the 
following form, and take the following oath*. (The proctor 
cannot take this oath, because he has no special mandate to do so 
in his general proxy). 

II. " I, N., without revocation of my proxy, allege, that I Allegation, 
have more than half, or at least half proved the case stated in my 

libel, &c., (or the case stated in such an allegation, referring 
myself to the acts of court, and to the laws ecclesiastical), and 
therefore, I pray, that the oath suppletory may be administered 
to me, and I require right and justice to be done me." 

III. Then the proctor of the adverse party should say, " I Protest 
deny that these allegations are true, and I protest against them as 

null, and I allege, that such an oath should not be administered ; 
referring myself to the laws. 

IV. Then the judge assigns a term for receiving informations ^ Assigna- 
on the petition, and for deUvering his judgment." ^^^' 

V. If it can be made apparent to the judge, that the allegations Admission, 
of the party applying to have the oath administered to him are 

true, (i. e. that his case has been more than half, or at least half, 
proved), he is bound to admit the oath suppletory, in all cases 
permitted by law. 

VI. It will be well, therefore, to consult learned advocates as 
to the cases in which this oath ought to be administered *. 

VII. The party taking this oath shall swear, " that of his 
certain knowledge the facts or statements are true, respecting 
which he applies to have the oath administered to him." 

VIII. Observe, two things are here to be attended to. In the Time of ap- 
first place, that this oath should be applied for before the con- ^ '*^^*^®"- 
elusion of the cause ; and if it is not then administered, it should 

be again applied for after the conclusion. 

IX. For, in that case, the judge may administer the oath 
either before or after the conclusion : otherwise not *. 

X. In the second place; if the adverse party, against whom Application 
this oath is applied for, alleges and proves, that the party ^^J®*'*® 



^ See the case of Williams v. Lady Bridget Osborne, in Bum's £ccl. Law, 
vol. iii. p. 8 — 10. — Ed. 

* See § 7. of this title. — Oughton. 

* Both as to the fact, and as to the law. — Oughton. 

* If the cause is of a high nature, and there is a temptation to perjury ; 
or if it is a criminal cause ; or if more witnesses might be produced to the 
same fact ; then this oath cannot take place. — ^Wood's Civil Law, p. 314. 

^ i. e. unless the petition was made before the conclusion. — ^MS. Oughton. 

x2 
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petitioning for the oath suppletory is a disreputable, and dis- 
honourable person, guilty of some crime, or held in no esteem ; 
then this oath is not to be administered in any case ^ 
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TITLE CXXXIX. 

THE EXPENCES OF A RETARDED PROCESS, WHEN AND HOW 
APPLIED FOR, AND WHEN AND HOW DECREED. 

Retarded I. If the plaintiff or defendant has proposed any defensiye 
process. matter, in the form of an allegation, or exceptions, and the like, 
and on the admission of the same has had a term assigned for 
proof, by which the progress of the suit is retarded, (inasmuch 
as, pending this delay, the adverse party could make no applica- 
tion to the court in order to bring the cause to a conclusion), 
suppose the party proposing such defensive matter to fail in 
proof, on the lapse of the term probatory, the adverse party should 
say. 
Allegation- II. " I allege* that N. has failed in proof of the allegation 



^ The following observation is added in an ancient MS. : ^* Remark, if 
this oath has not been applied for before the conclusion in the cause, it can 
neither be applied for, nor admitted, after the conclusion, even in cases in^ 
which it would otherwise have been admissible." — Oughton. 

^ 1. In an ancient MS. there are the following additions : 

2. If the party proposing the defensive allegation fails in proof, and after 
the lapse of the term probatory, the adverse party makes application to hear 
sentence on the first assignation in a summary suit, and to propound all acts 
in a plenary cause, in order to the conclusion, and that party which had 
previously given in the said matter, on the day assigned to hear sentence on 
the first assignation ; or to conclude ; or, on the lapse of the said term pro- 
batory, and before the adverse party has made application to hear sentence 
on the first assignation, or to conclude, has proposed some other matter, (no 
suitor of the court being precluded from adopting more modes of defence 
than one, although contrary to each other,) and has applied for a new term 
to be assigned him, to prove the same, the proctor of the adverse party, 
against whom such matter, or allegation, was given in, shall say, 

3. '' I allege that N. the party bringing forward this second statement. 
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given in by him on such a day, and that the proceedings of the 
suit have been retarded by such allegation ; referring myself to 
the acts of court ; and therefore I pray, that the aforesaid party 
may be condemned in the costs of the retarded process, and that 
right and justice may be done and administered." 

III. If the judge allows the plea to be good, he should con- Costs. 
demn the party, as required, and a schedule of the expences Taxation, 
being produced, he should tax ^ the same, and decree a monition Monition, 
for payment, as stated in the title ', " On the expences of a suit, 

&c.," an oath being administered, as is explained in a succeeding Oath, 
title ', viz. that the party has of necessity incurred these expences *. 

IV. If this petition as to the expences of a retarded process Petition. 
was made in every case, suits would be thereby shortened ; for 
litigants would not then so often advance frivolous and pro- 
crastinating allegations, for the sole purpose of delaying the 
proceedings *. 



has already proposed a certain matter or allegation, and having obtained a 
term probatory to establish the same, has failed in proof thereof, referring 
myself to the proceedings in the suit, and to the acts of court passed with 
reference thereto. And that by reason of the delay, the interests of my 
client have been prejudiced. Whereupon I petition, that N. may be con- 
denmed in the expences of the retarded process, and that right and justice 
may be effectually done and administered to me and my party." 

4. If the above allegation appears correct to the judge, he is wont to con- 
demn the party, as required.^Xighton. 

^ Sometimes, for special reasons, the taxation is reserved till the end of 
the suit. — Oughton. 

^ ^ As to the schedule of the costs, and the taxation, and the monition, 
and the oath, see part 2, tit. 331, § 3 — 8, and observations thereupon. — 
Oughton. 

* This we may imderstand to take place in all the cases spoken of before, 
touching exceptions, replications, &c., when, or in what part of the suit 
soever they are given in. — Conset, 3. 1. 2. § 6. 

* An ancient MS. thus proceeds : " There is also another mode of re- 
straining the production of these matters or allegations a second, and some- 
times a third, or even a fourth time. Of which the following title, (" On 
the assignation of a term to propoimd all acts, &c. to avoid delay,") gives 
an explanation." — Oughton. 
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TITLE CXL. 



Causes of 
delay. 



Mode of re- 
straining 
the delay. 



ASSIGNATION OF A TERM TO PROPOUND ALL ACTS, TO 

AVOID DELAY. 

I. If the defendant appears to be delaying the suit, or resorting 
to evasions, which in truth is the daily practice, and is not willing 
to propound all his defensive matter at once, but advances now 
one part, now another, viz. first his exceptions, then his allega- 
tions in defence ; the cautious proctor for the plaintiff will prevent 
and cut off these evasions and delays, in the following manner : 

II. As soon as the defendant has given in one matter, and the 
term probatory has lapsed, and then (after its conclusion, or it 
may be pending such term probatory) gives in another matter, the 
plaintiff's proctor should say. 

Allegation. HI. " Revered judge, I allege that N., the defendant in this 
suit, has already propounded one matter, and that the term pro- 
batory assigned to him in this case has lapsed ; and that he is 
now giving in another matter in order to protract the suit. 
Wherefore, to cut off such unnecessary delay, I pray, that a com- 
petent term may be assigned him, to propound all the matters or 
acts which relate to the cause, by such a day, (naming a day, 
which should be within the two or three court days next following, 
according to the quality and importance of the suit). 

IV. To this prayer the judge is wont to assent. 

V. And, if the defendant does not propound all his defensive 
matter by the end of the term so assigned, or sooner, he cannot 
afterwards make any allegation, or propound any acts, and there- 
upon petition the court to have a term probatory assigned him ; 
at least, as far as regards witnesses. 

VI. Unless some new matter, or cause of delay, happens to 
intervene, between the day in which this assignation was made to 
propound all acts, and the conclusion of the assigned term. 
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VII. That is, unless the plaintiff has given in some defensive 
allegation, or exceptive matter, against the witnesses of the 
adverse party ; or unless, pending the term assigned to propound 
all acts, the cause, by the mutual consent of the parties, stands as 
compromised; or unless some other matters necessary to the 
defence have come to the knowlege of the defendant, subsequent 
to the lapse of the term assigned to propound all acts. 

VIII. For then, that is, in these and similar cases, the de- 
fendant is at liberty to reply, and to propose contrary matter *, 
notwithstanding the above-mentioned assignation to propound all 
acts. 

IX. In the same way, if the plaintiff has propounded' one Defen- 
matter, and after the lapse of the assigned term for proof, gives c^diLIT^ 
another into court ; the defendant may in the same manner apply 

to have a term assigned to the plaintiff, to prove * all the acts 
which have been or are to be produced in the suit. 

X. And the judge should decree accordingly. Judge's de- 
XL But generally in a matrimonial cause' which is favoured ^^^' . 

and privileged, the said assignation to prove * all acts, does not nial suits". 
prevent the subsequent introduction of defensive matter, and the 
production of witnesses ; as is noticed in the title, "On the pro- 
duction of witnesses, in a matrimonial cause, after the publication 
of the depositions ; and touching the special privileges and 
facilities afforded in a matrimonial cause ^." 



* It is otherwise written in some MSS. " any matter.** — Oughton. 

* In some MSS. it is written, " proved." — Oughton. 

* 1. In all the manuscripts it is written, " to propound all acts." 

2. There is, however, according to the present practice, a term assigned 
(similar to this one for proving all acts,) to prevent needless delay, if at any 
time allegations are multiplied, viz. a term to prove, and to take as proved, 
within such a time. — Oughton. 

3 ITie various readings in some MSS. are as follows : " Saving and ex- 
cepting a matrimonial cause, which is a cause so favoured and privileged, 
that the said assignation to propound all acts does not prevent, &c. as 
above." — Oughton. 

* See part 2. tit. 205. — Oughton. 
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TITLE CXLI. 

THE ASSIGNATION OF A TERM TO HEAR SENTENCE ON 
THE FIRST ASSIGNMENT, IN SUMMARY SUITS, 

AND TO PROPOUND ALL ACTS IN PLBNART SUITS ^ PREPARATORY TO THE 

CONCLUSION. 

Summary !• After publication of witnesses ' in summary suits^ the 

suite. plaintiff should say, 

II. "I pray that a term may be assigned me to hear sentence.' 
on the next court day." 

Plenary III. In plenary causes, the prayer should be, "for a term to 

suite. propound all acts, on the next court day *." 

Judge. IV. The judge answers, " We make the required assignation." 

Defendant. V. Then the defendant, if he believes it to be necessary for his 
interest to advance exceptions against the witnesses of the adverse 
party, or to bring forward any defensive allegation, should say, 
VI. " I dissent from this assignation *." With respect to which 



* On, "what are plenary suits," consult tit. 21. — Oughton. 

'1. Even before the publication of the depositions of witnesses, applM 
for on the part of the plaintiff, his term probatory being lapsed, the defend^- 
ant, if he thinks fit, may say, that he prays to have a term assigned him to 
hear sentence on the first assignation, on the next court day, in summary 
causes, or to propound all acts on the next court day in plenary causes. 

2. The plaintiff is hereby compelled to apply for publication, lest, before 
he might be able to obtain it, the cause should be concluded, on the petition 
of the defendant. 

3. And then, after the publication of witnesses, the defendant should 
again say, or the plaintiff may himself say, («. 6. if he believes his case to be 
already complete,) that he petitions to be assigned to hear sentence on the 
first assignation in siunmary suits, or to propoimd all acts in plenary suits 
on the next^court day, as stated above. — Oughton. 

^ This assignation is called, " to hear sentence on the first assignation ;" 
as the other assignation, which follows this, is called, " to hear sentence on 
the second assignation." — Oughton. 

* Here some MSS. add : " Not on the same day, on which the witnesses 
are published, but the parties must be assigned to propound all acts on the 
next court day." — Oughton. 

^ 1. Afterwards, that is, on the arrival of the day assigned to propound 
all acts, or, to deliver sentence on the first assignation, the party, wishing 
to produce fresh documents, should give in his allegation. See tit. 142, § 2, 
and observations thereupon, in note 7. See also tit. 144, § 1. 

2. Which allegation being admitted, or a day assigned for the admission 
of the same, the conclusion of the cause is thereby rescinded. (As in tit. 142, 
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application to the court, read the title*, "Witnesses may be 
rejected or admitted, on the day assigned to propound all acts in 
plenary suits, and on the day of the j&rst assignation to hear 
sentence in summary suits :" and the three following titles ' which 
treat of the conclusion in plenary and summary suits. 



TITLE CXLII. 



ve 



WHAT A TERM TO PROPOUND ALL ACTS IS : AND HOW 
THE CONCLUSION IS RESCINDED. 

I. This term to propound all acts, according to the opinion of Term to 
the most learned civilians, is not to be found in the whole body aUacte!* 
.of the ecclesiastical law; and is said to be rather a term of the 
judge, than of the law, for the sake of preventing delay '. 

IL On the day assigned to propound all acts in plenary suits. Term to 
and to hear sentence in summary suits *, the defendant may give ^^^^' 
in any matters or allegations, exceptive, or defensive *, or add to Except! 
those already given, and declare the same, by way of additional allegation, 
positions. 

III. By the admission of which, or the assignation to hear the Conclusion 
judgment of the judge thereupon, the conclusion is rescinded \ rescinded. 

IV. At least if upon such matters or allegations being ad- 
mitted ^ (although even on the day assigned to propound all acts. 



§ 3, 4.) whicli conclusion would otherwise have taken place, (as in tit. 144^ 
^ 2, 3, 4. also tit. 146, § 6. and tit. 148, § 4. — Onghton. 

* Tit. 143.—Oughton. 

* Consult these titles in their proper order, viz. tit. 146, *' On the conclu- 
sion in a plenary cause ;" tit. 147, " Of the petition, on the day assigned to 
conclude in a plenary cause;" and tit. 148, " On the conclusion in a sum- 
mary cause." — Oughton. 

« See tit. 140, § 1—4. 8, 9.— Oughton. 

* f . e. on the first assignation. — Oughton. 

* See tit. 144, § 1 .—Oughton. 

* Which conclusion would otherwise have heen acted upon. See tit. 144, 
§ 2, 3, 4. also tit. 146, § 6, and tit. 148, § 4.— Oughton. 

' 1. Now, on the day assigned to propound all acts in plenary suits, and 
to hear sentence on the first assignation in summary suits, the proctor is 
wont to say, " I give in an allegation, which I pray to be admitted." 

2. Whereupon the proctor on the other side answers, •* I dissent, and 

7 
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and to hear sentence *) the cause is not continued in the state in 
which it then was, till the next court day. 

y. But here it is worthy of remark, that although additional 
positions be so admitted, nevertheless another term, or a new 
court day ', is not to be assigned to prove the same, if a special 
term probatory has already been given to prove matters to which 
they are declaratory; but these declaratory positions must be 
proved within the term previously given. 



TITLE CXLIII. 

WITNESSES MAY BE REJECTED OR ADMITfED, 

ox THB DAY ASSIGNED TO PROPOUND ALL ACTS IN PLENARY SUITS^ AND ON 
THE DAT OF THE FIRST ASSIGNATION TO HEAR SENTENCE IN SUMMARY 
SUITS. 

Necessary I. If on the day assigned to propound all acts in plenary suits, 

when aT* ^^ ^^ *^^ ^^V ^^ ^^® ^^^^ assignation to hear sentence in summary 
missible. suits, either the plaintiff or defendant has necessary witnesses 

present in court, and makes oath that they are necessary to his 

party, such witnesses may be admitted, sworn, and examined by 

the judge. 
Counter II. Although it may be alleged on the other side, that the pro- 

aUegation. c^g^jiugg have been drawn to a close, and consequently that the 

cause is no longer res iniegra or whole : and that the assignation 



allege that the same is not available or conclusive in law^ nor can be legally 
admitted, and I pray that it may be rejected, and that right and justice may 
be done and administered to me and my party effectually." 

3. Then the first proctor retorts, *' I dissent, and petition, as before, and 
that justice be done, &c. as before." 

4. Whereupon the judge, in cases where the proctor, affirming that he 
has an allegation to give in, has not such allegation with a copy of the same 
in readiness, is wont to assign, at the petition of the proctor offering the 
allegation, a term to hear his decree on the admission thereof, on the next 
court day, a copy of the said allegation being given to the proctor of the 
adverse party, two or three days previously, and, if it is not admissible in 
law, to conclude in plenary suits, or to proceed to sentence on the second 
assignation in summary suits on the same day. — Oughton. 

* On the first assignation. — Oughton. 

2 Consult, thereupon, tit. 124, § 10, and part 2. tit. 255, § 5. — Oughton. 
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to propound all acts in plenary suits, and to hear sentence in 
summary suits has given a right to the other party of proceeding 

to do so. 

III. This allegation, or objection, must be advanced by the Time of 
proctor of such party at the time K ™^"^ '*• 

IV. It is left, however, to the pleasure of the judge, whether Decree, 
he will admit or reject the witnesses ; and whichever way he 
decides, neither party acquires a just cause of appeal. 

V. Such at least has been the practice in the ecclesiastical No appeal, 
courts to the author's knowledge during the last thirty years \ 



TITLE CXLIV. 



HOW THE DEFENDANT » MAY STOP THE CONCLUSION 

ON THE DAY ASSIGNED TO PROPOUND ALL ACTS IN PLENARY SUITS, AND TO 
HEAR SENTENCE ON THE FIRST ASSIGNATION IN SUMMARY SUITS : AND 
HOW THE CONCLUSION IS BROUGHT ON. 

Allegation 

I. The defendant^ on the day assigned to hear sentence in to impede 
summary suits *, and to propound all acts in plenary suits, if he elusion." 
intends to advance exceptions against the witnesses of the adverse 
party, or to avail himself of any defensive matter, is bound to 
propose his exceptions ' against the said witnesses, either generally, 

to be entered in the court book, or specially, in writing : and in 
the same manner, and on the same day, he should give in any 
other defensive matter *. 

II. For, if nothing is given in or done, on the day assigned to 
hear sentence '^ in summary suits ; or on the day assigned to pro- 



' i. e. at the time when the said witnesses are produced. — Oughton. 

' Forty years. — Conset, 3. 5. 1. § 3. 

® What is here said of the defendant, applies equally to the plaintiff, under 
similar circumstances. — Oughton 

* i. e. on the first assignation. — Oughton. 

^ As to the mode of alleging exceptions against witnesses both generally 
and specifically, see tit. 124. — Oughton. 

® See also on this point, tit. 142, § 2. — Oughton. 

^ On the first assignation. — Oughton. 
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pound all acts in plenary suits*; and ' on such day an assignation 
is granted in summary suits to hear sentence as above ' ; the cause 
is thereby concluded '. 

III. In the same manner in plenary suits^ if on the day 
assigned to propound, all the acts are exhibited and propounded, 
and the parties assigned to conclude on the next court day : or if, 
on such day of assignment to propound all acts, nothing is done * ; 
the cause is thereby * concluded. 

IV. Neither is the defendant, nor the plaintiff', afterwards 
allowed to propound any matter, or to advance any exceptions *• 



* If notldng is done on the day assigned to propound all acts^ this term 
has the force of a conclusion in the cause. See tit. 146, § 6. — Oughton. 

* In some MSS. it is written, " or." — Oughton. 

* Which with us is called, to hear sentence on the second assignation. — 
Oughton. 

' See tit. 148, § 4.— Oughton. 

* 1. However, as far as relates to the judge, the cause is never concluded, 
before the delivery of the sentence ; and when either party makes oath that 
some admissible matter has lately come to his knowledge, the conclusion 
may be thereupon rescinded ; such party being condemned in the expences 
of the retarded process. 

2. With respect to this rescinding of the conclusion, see tit. 103, § 10. 

3. Care must be taken by the parties interested, that when the conclusion 
is rescinded, it may be restored by a new conclusion. — Oughton. 

* The cause is said to be concluded when the parties renounce their 
exceptions, but a renunciation by one party only does not affect or injure 
the other. Lanfranc. de Exc^t. n. 3. And de Test. Dep. n. 42. Alciat. 
de Renunc. et Conclus. per Tot. foL 162. — Conset. 

< Unless in matrimonial causes, which are privileged. See part 2. tit. 205> 
and tit. 29* § 4.-- Oughton. 
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TITLE CXLV. 

WHEN A CAUSE IS SAID TO BE CONCLUDED AS TO SOME 
INCIDENTAL ARTICLE, PREVIOUSLY TO THE FINAL SEN- 
TENCE IN THE PRINCIPAL CAUSE K 

I. It very irequendy happens that an allegation is given in^ Incidental 
vrhich does not relate to the principal subject in dispute, but to "^*^ ^' 
some matter arising incidentally out of it ; as, for instance, when 

a party says, 

II. "I object against the certificate of a certain mandate, by Pleading a 
virtue of which I have been excommunicated, and allege that it is ficate!^^^" 
false, fabricated, &c." (as in the title', " On objections against 

the certificate of a citatory mandate, and absolution from an 

unjust excommunication, caused by a false certificate,") Or a Or a com- 

party may say, " I have alleged that the cause is compromised '." P'^®"""®* 

III. " And I have produced witnesses on such allegation, and Proofs, 
the evidence of such witnesses has been published, whereupon I 
allege, that my cause is sufficiently proved, referring myself to 



* To conclude in a cause is nothing else but to renounce all further dis- 
cussing and disputing the matter, and to submit the controversy to the 
knowledge of the judge. Therefore the conclusion of the cause is a judicial 
act, whereby the cause, or some article of the cause, is accoimted for con- 
cluded, so that there is no room left for the parties' further disputation. — 
Conset, 3. 5. 2. § 1. 

^ See tit. 44. and observations thereupon. — Oughton. 

^ 1. It is differently read in the MSS. : " I allege the cause to be under 
compromise ;" which mode of proceeding is often adopted to obtain restitu- 
tion of the term probatory, lapsed by reason of the said compromise. 

2. But, according to the present wording of the application, it is said, 
" the cause has been suspended by a treaty of peace." 

3. Afterwards, the parties being brought to an agreement, it is alleged, 
" there is peace between the parties ;" or, " the cause is settled by compro- 
mise." — Oughton. 



296 CONCLUSION. 

the acts of court and to the proofs^ and I pray that my client may 
be forthwith absolved ', and that the adverse party may be con- 
demned in the expences caused by the proceedings in proof." 

Counter IV. Thereupon the judge, in presence of the proctor of the 

egation. j^jy^^gg party, denying this allegation to be true, i, e. denying 
that the case is proved, assigns the next court day to deliver his 
judgment. 

Judge|8 as- V. Upon which day if the judge, on the petition of the first 

signauon. party, alleging and petitioning as before, in presence of the 
proctor of the adverse party, assigns the following court day for 
the delivery of his judgment, {i, e. to hear his decision on the 
prayer of the first party,) 

Conclusion. VI. These two assignations % or this second assignation, brings 
on the conclusion, as far as regards this incidental article. 

VII. And it is not allowable for the adverse party to make any 
further exceptions against the said witnesses, nor to propound any 
thing contrary to the aforesaid allegation and petition. 



TITLE CXLVI. 



CONCLUSION IN A PLENARY SUIT, WHEN AND HOW 

EFFECTED. 

Exhibition I. On the day assigned to propound all acts, the proctor who 
of all acts. jjQpgg ^Q obtain sentence in the cause, should say. 

Petition to II. " I exhibit all acts, enacted, deduced, alleged, propounded, 
concude. exhibited, proved, and confessed, in this cause, as far as they 
make for my party, and I pray the next court day to be assigned 
as a term to conclude." 

III. The other party', if he has confidence in the goodness of 
his cause, should say, " I exhibit, in like manner, all acts, &c. 
as far as they make for my party ;" and he should raise no ob- 
jection against the assignation to conclude. 



* Here add, according to an ancient MS., " Or, that my party may be 
restored to the use of the term probatory, lapsed by reason of the compro- 
mise." — Oughton. 

2 See part 2. tit. 328. — Oughton. 

^ By the party here, as in many other places, is understood also the proctor 
employed in the suit, who has made himself a par^y for his client.— Oughton. 
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IV. But if he distrust bis cause^ he should dissent from the 
exhibition of the ax^ts^ and from the propounding of the same, and 
from the assignation to conclude \ 

y. This exhibition of all acts, and assignation to conclude, Conclusion. 
brings on the conclusion in the cause. 

VL And further, the conclusion is brought on, not only by the 
exhibition of the acts, or the assignation to conclude ; but even by 
the absence of any proceedings, on the day assigned to propound 
all acts ; as appears from the title ^, on " What course the de- 
fendant should pursue, on the day assigned to propound all acts 
in plenary suits, and to hear sentence on the first assignation in 
summary suits, in order to impede the conclusion : and what act 
brings on the conclusion." 



TITLE CXLVIL 

THE PRAYER ON THE DAY ASSIGNED TO CONCLUDE IN A 

PLENARY SUIT. 

I. On the day assigned to conclude ', the proctor at whose Party con- 
petition the assignment to conclude was made, should say, eludes. 

II. " Revered judge, I conclude in this cause*, with your Judge con- 
permission ; and I pray that such conclusion may be decreed by ^^"^®s- 
you." Whereupon the judge says, " We conclude with the 

party concluding." 

III. Then the plaintiflf should say, " I pray * that a term may Petition. 



^ If the proctor is unwilling to conclude the suit^ intending to propound 
some other matter on behalf of his party, he should say, and do, as is stated 
in the observations on tit. 142, note 7. — Oughton. 

' See tit. 144. and observations thereupon. — Oughton. 

^ Remember, the assignment to conclude on this day had been previously 
made. — MS. Oughton. 

^ 1 . In the same manner as the lapse of a term probatory prevents all 
proof by witnesses. 

2. So the conclusion of a cause excludes all proof by instruments, unless 
such as have been newly discovered since the conclusion of the cause.— 
Oughton. 

^ The defendant may say the same, if at any time he wishes it. For 
either party who pleases may make the petition. — ^Oughton. 
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be assigned to hear sentence on the next court day ^^ Jiidge : 
" We assign accordingly." 
Disfent jy. Xhe defendant, if he distrusts his cause, shoold say, " I 

dissent* from such conclusion, and from the aforesaid assignadon." 

V. Otherwise, he should conclude with the party oonclnding^ 
and with the judge ' ; and not dissent from the assignation to hear 
sentence. 

VL The same may be said, and the like petitions advanced, by 
the proctor of the adverse party, although the assignment to ocmh 
clude was not at his petition. 

VII. For sometimes the party who applied to propound aK 
acts, or to conclude, taking advantage of wiser counsel, i. e« the 
counsel of his advocate in the caused becomes unwilling to 
proceed *. 



TITLE CXLVIII. 

CONCLUSION IN A SUMMARY SUIT, WHEN AND HOW 

EFFECTED. 

Second as- I. On the day assigned to hear sentence*, the party at whose 
Bignation. p^^yer the assignation was made, should pray to be assigned 
to hear the same on the next court day \ 



' 1. And to inform on the same day. 

2. Or^ sometimes, t . e. when proceedings are not in pain of contumaq^, 
'' to proceed to sentence on the next court day, and to inform in the mean- 
time, namely, on some day appointed by the judge for the receiving of 
informations, before the court sits.'* — Oughton. 

^ The plaintiff may do the same, when it appears to be for his advantage. 
— Oughton. 

3 The cause is concluded when allegations and proofs are renounced on 
both sides. — Oughton. 

^ Proctors are forbidden to conclude a cause without the advice of counsel. 
See canon 131, of AJ). 1603. — Oughton. 

^ f . e. to conclude the cause, or that conclusion may be come to in the 
cause. — MSS. Oughton. 

^ On the first assignation. — Oughton. 

^ Should require to be assigned a second time to hear the sentence. 
Which assignation we call, " to hear sentence on the second assignatioo, 
and to inform the judge." — Oughton. 
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II. The adverse party dissenting, or remaining silent, accord- Adyene- 
ing to circumstances, as stated above \ seoS^**^ 

III. If before such second assignation to hear sentence, neither 
of the parties gives in any matter, or allegation, or exceptions 
against the witnesses, such second assignation brings on the con- 
clusion in the cause. 

IV. Observe also, as above *, that if on the firist day assigned 
to hear sentence', L e. on the day assigned to hear sentence on 
the first assignation ', nothing is done, then, on that very day, the 
cause is said to be concluded, as in the title *, '^ What the de- 
fendant should do, on the day assigned to propound all acts in 
plenary suits, and to hear sentence on the first assignation in 
summary suits, to impede the conclusion : and what act brings on 
.the conclusion *." 

V. As soon as the conclusion is come to in a cause, even in Prayer to 
one and the same act of conclusion, a day should be assigned, on ^®^*"fo'- 
a petition to that effect, to give the judge information both as to 

the facts and the law of the case. 

VI. In our courts * the day of informations is usually some day 
not a court day, and takes place in the hall of the advocates, or^ 
sometimes, when special reasons require, in the chamber of the 
judge. 

VII. The proctors engaged in the suit are usually present at Proctors 
such informations, because they are prepared and able * to give ^^^n^ 
information to the advocates as to the acts sped and done in the 
cause, being more experienced and exercised therein than the 
advocates ; not only because the acts propounded in court are for 

the most part drawn up by them, but also because they are wont 
to write these acts in a book ' specially kept for that purpose. 
Though sometimes in difficult cases and very weighty matters the 
advocates draw up the acts. 

1 t. e. according as he either distrusts, or confides in his case. See tit. 
147, § 4, 5. as far as regards a plenary suit ; and observations on tit. 142, 
jiote 5. on the same points, either with reference to summary or plenary 
suits. — Oughton. 

* See tit. 144, § 2. — Oughton. ' » On the first assignation. — Ibid. 

^ In the Prerogative Court there are always three assignations, and each 
assignation is made with this limitation, '' unless cause be shown," &c. — 
Cockbum, Clerk's Assistant, p. 66. 

* The author (Oughton) was proctor in the Court of Arches. — ^Ed. 

* In some MSS. it is written : ** In order that they may be ready,**^ &c. — 
Oughton. 

^ Which they call the book of assignations. — Oughton. 

Y 
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TITLE CXLIX. 

INFORMATIONS ' GIVEN TO JUDGES. 

The libel I. The advocate of the plaintiff, in presence of the advocate of 
^t*^ the defendant*, should first read the libel to the judge, who 

briefly writes down the heads thereof. 
The an. II. Then the advocate should read the answers of the prin- 

swers. gjpj^j party, which also the judge briefly writes down, 
Thedepo- HI. And then, if the case of the plaintiff is not fully proved 
sitions. fpQjjj such answers, the depositions of the witnesses should be 

read. 
The alleffa- IV. Next, the advocate on the other side should be heard,' 
*^°^fe who also reads the matters of his defence, and all his proofs. 



' 1. Informations by the advocates on both sides^ not only on the merits 
of the case, to obtain a definitive sentence ; but also on some incidental or 
emergent article, in order to obtain an interlocutory decree on the said article ; 
pften occur whilst the principal question is still pending. 

2. In that case, by way of distinction, we do not say, to inform, or to 
hear informations on such an article, but to hear the pleasure of the judge 
on the admission of the same. 

3. Such questions as arise before contestation of suit, are called incidental; 
as for example, peremptory exceptions, of which tit. 80, § 1. gives an accoimt. 

4. Such as arise after contestation of suit are called emergent ; as, for 
example, dilatory exceptions, comprehending such questions as, whether 
time should be allowed ? whether a witness should be received ? whether a 
position or allegation should be admitted, or rejected ? and the like. 

5. As to such informations, see more in the observations on tit. 5, page 
IQ, note (3) 2, 3, 4. and Appendix, No. 5. § 5 — 10. and 15. See also tit. 
148, § 5, 6, 7* And, further, see observations on tit. 153, note (2) 2. — 
Oughton. 

' If one party altogether neglects to inform the judge, that does not pre- 
vent the judge hearing the informations given him by the other party.— 
Oughton. 

7 
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v. This being done, the advocates on both sides are accustomed informa. 
to give information to the judge, as to the questions of law, which ^^^^ 
arise out of the case \ 

VI. And if the advocates do not agree as to these questions, 
. the judge is wont to interpose his authority, and decide which, and 

what, he will have argued. 

VII. For the discussion and settlement of these points of law, 
and for the developement of the facts and merits of the case, 
days and days are sometimes assigned before the judge has fully 
satisfied himself, because he is accustomed briefly to commit 
every thing to writing *. 



SENTENCE. 



TITLE CL. 

WHAT A SENTENCE IS, AND HOW MANIFOLD SENTENCES 

ARE*. 

I. The whole business of a suit being dispatched, in the manner What sen. 
above described ; and informations, and a conclusion, and deliber- ^^^ "• 
ation being had in the matter ; it remains that the parties desire 
sentence to be given in the cause. 

II. Now this is said to be the third part of the proceedings, 
and is called terminative or definitive. 

III. The name of sentence is usually taken for the opinion or 
apprehension any one hath of a thing. Or oftentimes in a court 
of judicature, it is taken improperly for any decision of a matter 



1 The judge, from the £Eu:t8 of the case brought to light, and collected in 
one point by the advocates on both sides in his presence^ arranges the ques- 
tions of law, and proposes them for discussion, either at the instance of the 
advocates, or at bis own suggestion. — Oughton. 

' Conset adds, Alciatus has spoken so fully and accurately, as to the 
manner of the advocates making their observations upon the proofis, their 
modes of disputing and alleging, and the ofiice of the judge upon such dis- 
putations and allegations, that I think it not amiss to refer the reader thither, 
being especially useful for the learned civilian. — Conset, 3. 5. 2. § 4. 

^ This title is copied from Conset, 3. 6. 1. § l.-«-Ed. 
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in controversy ; and in this case an arbitrator may be said to gire 
sentence, and a decree may also be said to be a sentence* Bnt 
properly, a sentence is taken for a decision of any thing in con- 
troversy, made by the judge alone; and then the pronunciation or 
determination of the arbitrator, which is called an arbitration, is 
rather opposite to a sentence. 
Different IV. A sentence may be said to be twofold ^ (though Alciattts 
Mntenceg. numbers four sorts of judicial sentences), the one interlocutory, 
which is a large acceptation of the word, the other definitive, 
which is a strict acceptation of it. 
DeEnitive V. A definitive sentence, Kar c?ox»iv> according to the emi- 
Bcntence. jjgjj^g ^f j^-^ jg ^^jj^t which . terminates, and puts an end to the 

principal cause. 
Interlocu- VI. An interlocutory sentence or decree is that which is pro- 
tory decree. uQ^nced between the beginning and ending of a suit, not upon 
the principal cause, but upon some incident or emergent question, 
viz. upon the libel, its admittance or amendment ; or upon some 
delay that is to be given or denied ; and the like. 



INTERLOCUTORY DECREE 



TITLE CLI. 

WHAT AN INTERLOCUTORY DECREE IS, HAVING THE 
FORCE OF A DEFINITIVE SENTENCE. 

Interlocu- I. A DECREE is then said to be an interlocutory decree, having 
wSn U has ^^^ ^^^^® ^^ ^ definitive sentence, when it is final, and no other 
the force of sentence can be looked for, or any other decree expected, touching 

a definitive 

sentence. ■ 

» Of judicial sentences there be two sorts : An interlocutory sentence is a 
decree given by the judge between the beginning and the ending of a cause, 
touching some incident or emergent question. A definitive sentence is a 
final decree, whereby the principal cause is decided. These two sentences 
have these two different effects : the interlocutory may be revoked at any 
time, so long as the principal cause dependeth imdecided ; but the sentence 
definitive cannot be revoked. — Swinburne on WiUs, book 1, § 2. 



INTERLOCUTORY DECREE. 3Q3 

that article, matter, or cause ; such decree putting an end to that 
matter of which the interlocutory treats. 

II. As, for instance, when a peremptory exception is given in Instances, 
to prevent the commencement of a suit ^ : 

Or, when it is alleged that proceedings have been delayed, 
and in consequence the expences of a retarded process are applied 
for': 

And the judge rejects such petitions. 

Or, when objections are raised, in the name of an excom- 
municated person, against a certificate ', in consequence of which 
such person has been unjustly excommunicated, (the practice is 
now altered. — Ed.*), and when the said party objecting proves 
his objection, and applies to be absolved without contumacy 
costs, and prays that the adverse party may be condemned in 
costs : 

And the judge pronounces, that the party has not proved the 
aforesaid objections, but has failed therein. 

Or, at least, when the judge, on being pressed to condemn the 
adverse party in the costs of the article introduced in opposition 
to the certificate ; 

Expressly refuses to do so ; or tacitly refuses, by passing on to 
some other matter of an opposite character. 

III. In such cases as these, and touching such articles as 
these, no other sentence can be expected: and, consequently, the 
said interlocutory decree has the force of a definitive sentence. 



^ As to peremptory exceptions introduced into court to this effect, see 
tit. 80, § 1.— Oughton. 

^ Of these expences more is said in tit. 139> and the observations there- 
upon. — Oughton. 

^ These objections are treated of in titles 44 and 45. and part 2. tit. 280. — 
Oughton. 

* See 53 George III. ch. 127.— Ed. 



DEFINITIVE SENTENCE. 



TITLE CLII. 

THE FORM OF PRONOUNCING SENTENCE, IN PAIN OF THE 
CONTUMACY OF THE PROCTOR, OR THE PRINCIPAL PARTY. 

Part^ ad. I. The conclusion being arrived at, and informations given to 
momshed ^|^g judge, both as to the facts and the law, and the judge, wittt. 
sent. the intention of terminating the suit by his decree, haviog 

assigned the parties to hear sentence on such a day ; the proctor, 
who hopes to obtain sentence, should take care that the adverse 
party, or his proctor, is admonished * to be then present, to hear 
sentence in the cause. 



1 1. Although, according to the ancient practice, it appears (as in this 
title, and in tit. 153, § 3. also in part 2. tit. 144, § 5. and part 2. tit. 295, 
§ 10.) to have been the custom for the adverse party, or his proctor, to bet 
admonished or cited, to appear on the day assigned to hear sentence, to see 
the same delivered : 

2. Nevertheless, according to the modem style of our courts, such practice 
is altogether exploded. 

3. Because, when the party himself, without a proctor, takes the risk of 
defending himself, the judge, on the first day of his appearance, is wont 
distinctly to admonish him, at the petition of the proctor on the other side, 
to appear on each and all the general sittings of the court, during the conti- 
nuance of the suit. 

4. By virtue of which monition the party is bound to be present, to see 
all judicial acts done and expedited, as long as the suit lasts. 

5. Otherwise, he is pronounced contumacious, and in pain of such contu- 
macy, after being three times called by the crier of the court, any and every 
act of court may be expedited, without any new citation, or any special 
monition, requiring his presence. 

6. And, further, in some cases, a citation or decree is wont to issue, in 
the first instance, under the seal of the judge, against the party, not only to 
appear on such a day, at such a place, but also to appear on each of the 
general court days held afterwards in the same place, imtil the delivery of 
the definitive sentence in the cause inclusively. 

7' And the said citation being duly executed personally, (otherwise being 
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II. And if, on the day so assigned to hear sentence, neither Party ab-^ 
the said party nor his proctor appears, the proctor who applied ^^^ 
for sentence, should say : 



followed up by a citation by ways and meansO the defendant is thus required 
to be present, or to appear by his proctor, at the execution of all judicial 
acts in the said suit, until its final termination, i, e, until the passing of the 
sentence inclusively. 

8. And the absence, or rather the contumacy of the party, does not pre- 
vent the passing of any act which is required in the suit. 

9. Provided only, the party is duly called (as above), and is pronounced 
contumacious ; and the cause is then proceeded with (as above) in pain of 
such contumacy. 

10. If either party has a proctor in court, such proctor, exhibiting a proxy 
for his client, and making himself party for the same, according to the usuiU 
custom, and the style of the court, in its daily practice, becomes bound by 
the obedience which he owes to the judge, to be present every court day, 
during the sittings, and to fulfil his office as a proctor. 

11. And if, for reasonable and just causes, he is prevented being present 
in court, it is his duty to substitute another proctor to appear and act fojr 
him. 

12. And if he neglects to be present by himself, or a substitute, should 
any petition be made on the other side which requires an act of court, the 
original proctor must be called three times. 

13. After which, the judge, at the petition of the proctor on the other side, 
appearing in the suit, is wont to interpose any decree, in the course of the 
proceedings ; and to read, pass, or promulgate any sentence ; to condemn 
the party in expences ; and tax the same ; and to decree a monition for the 
payment thereof; and for the payment of the principal sum ; in pain of the 
absence of the contumacious proctor, without the monition which formerly 
was considered requisite, but now, as shown above, is not required. 

14. With this limitation however : if the party has been admonished, ajs 
noticed above, to appear on every general sitting of the comt, pending the 
suit, no step can be taken on the other side on any extraordinary court day, 
because such day is not numbered among the general sittings, unless the 
principal party, having no proctor, is specially admonished to be then per- 
sonally present. 

15. Indeed, no less, when the party has a proctor present in court, it is 
usual that such proctor should, for greater security, be admonished to be 
present, on any such extraordinary court day, when sentence is to be deli- 
vered, or when any step is to be taken, or decree passed, on such day. 

16. But some maintain, that these extraordinary court days have by 
custom obtained so much force, that proctors, to whom the special appoint- 
ment of such days for the hearing of causes by the judge after term is always 
known, should, without a judicial monition to be then and there present, 
attend equally on such days, as on the general court days in full term. 
And if they then absent themselves, (t. e. on such extraordinary court days) 
proceedings may take place with equal safety and propriety in pain of their 
absence. See Appendix, No. 5. § 11. — Oughton. 
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Party 
callea. 

Sentence. 



Contomacy III. ''I accuse the contumacy of N. the proctor of the adverse 
**^^^*"*®*^ party : (or the contumacy of the party himself, if such party and 
not the proctor was admonished to appear) : inasmuch as he has 
been admonished to attend on this day, at this place, to hear and 
see sentence passed, and justice done in the said cause, but has 
not thought fit to appear ; wherefore I pray that the said N., or his 
party, may be reputed contumacious, and in pain thereof, diat 
sentence may be passed, and justice done. 

IV. Then the judge should cause the party (or the proctor 
admonished as above) to be called by the crier of the court three 
times with a loud voice ; and if neither the proctor, nor his party 
appears, the judge pronounces the party so absent to be con-* 
tumacious, and, in pain of such his contumacy, decrees that he 
will proceed to the delivery of a definitive sentence. 

V. Thereupon the proctor who applied for the sentence, should 
take care that the said sentence is altered ^ to meet such cc^n- 
tumacy; or that, in the beginning of the said sentence, appro- 
priate words are inserted, as follows : 

Preamble. VI. " On behalf of N. (i, e. the party applying for sentence), 
who has appeared before us by his proctor, judicially and law- 
fully * : on behalf also of M. {i. e. the absent party) contumaciously 
absent, (whose absence is supplied by the consciousness of God*s 
all-seeing eye on our proceedings *) : the said N. having petitioned 
that sentence may be delivered, and justice done to his party ; wie, 
having first ourselves diligently examined the whole, and every 
part of the proceedings, &c." (Then proceed according to the 
usual form of sentences *). 



rr- 



* Otherwise read, " drawn up.'*— Oughtou. ' - 

' Otherwise read, '^ Who has appeared before us lawfully in court.*' Whtdi 
latter expression is the one now adopted^ according to the style of. 0ur 
modem formularies. — Oughton. 

' Although words to this effect are not now inserted^ formerly they were 
in use^ and are so found to be written in sentences anciently delivered yxk 
pain of contumacy. — Onghton. 

* Of which examples may be found in our printed formularies.— Ought< 
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TITLE CLIIL 

AN ASSIGNATION TO HEAR SENTENCE^ 

Mi.DB IN PBBftBNCB OF THB PROCTOR> OR THB PRINCIPAL PARTY IN A SVIT, 
BAB THB 8AMB FORCE AND BFFBCT^ A8 A SPBCIAL MONITION TO BB P|LB- 
8BNT ON THE DAY ASSIGNED TO HBAR SENTENCE. 

I. If in presence of the proctor, or the principal party in a Sentence in 
suit, the judge assigns to hear sentence, on such a day and in ggnce? * " 
such a place, without a monition to the said party, or his proctor, 

to be present, as in the preceding title ; nevertheless, the above Delivered 
rules being observed, L e. the contumacy of the party being q"^]^^!!^® 
accused, and the crier of the court having called him, as is ex- 
plained in the preceding title, sentence may be delivered, in pain 
of the contumacy of the party not appearing, equally as if the 
adverse party or his proctor had been specially admonished to be 
present to see the sentence delivered. 

II. Because, this assignation to hear sentence, made in pre- 
sence of the adverse party, has the same force and effect as a 
^onition to be present. 

III. Nevertheless, seeing that extra caution does no harm, let Caution, 
the proctor of the adverse party *, or the party himself, be ad- 
monished to be present, as above ; to remove all doubt about the 
matter. 

IV. It is worthy of remark here, that if, on the day assigned to Another 
hear sentence, the judge does not pronounce his decree, because g^^"to 
he is not fully informed, the party at whose petition the assign- hear sen- 
ment was made to hear sentence, cannot, in pain of the con- ^^^^^' 
tumacious absence of the party, or his proctor, petition the judge ^ ^ 
to assign another day to pronounce sentence in the cause in pain 

of contumacy. 

V. Forasmuch as the said party, or his proctor, was not ad- 
monished to be present at any other act, or for any other purpose, 
than to hear sentence delivered in the cause ; and, therefore, he 
is not contumacious, as to any other matter. 

VI. Therefore, to avoid this difficulty, the proctor, or his 
party, should be admonished, not only to be present to hear 
sentence delivered, but also to see further proceedings, up to the 
delivery of the definitive sentence inclusive '. 

* See observations on tit. 152, note 1. — Oughton. 

1. A MS. thus proceeds : '' And then, if the judge does not deliver sen* 
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TITLE CLIV. 



Sentence, 
when the 
party is 
dead. 



AppeaL 



Executors 
called. 



THE FORM OF THE SENTENCE, SUPPOSING THE DEFEND- 
ANT HAS DIED, SUBSEQUENTLY TO THE CONTESTATION 
OF SUIT. 

I. If the adverse party has died, subsequently to the contes- 
tation of the suit, but previously to the delivery of the sentence, 
care must be taken that the defunct person is not condemned in 
any respect, (even though sentence is passed in presence of die 
proctor he had appointed), because such condemnation would-be 
null and void. ^'^ 

II. In this case, the sentence should be drawn up in':flie 
following manner : ** We decree, that the party of the said Nvi$o 
condemned, (touching such a legacy, or in the expences of sudi^^ 
a suit), and we admonish the said party to pay the 8ame> &c."/ 1 

III. Then, after the lapse of the term allowed to the parties ii' 
case they wish to appeal, (which term according to the ecclesiss*- 
tical law is within ten days, and by statute law ^ within fifi)eeii». 
days from the day of the delivery of the sentence), the executor^; 
or administrators of the defunct may be called upon to appear to 
see the execution of the sentence, as is explained in one of the 
titles following *. 



tence on the day assigned for that purpose, and the adverse party does not 
appear, the judge may assign another day to hear sentence, and may deliver 
his judgment on such day, notwithstanding the absence of the adverse party. 

2. But the present practice of the court is, to assign to hear sentence and 
to inform, on one and the same court day ; and on that day, if the informii- 
tions are not completed, an assignation is made to inform on the following^ 
court day, and thus from court day to court day, until the judge' is full/ 
satisfied ; or, sometimes, the assignment is, to hear sentence on such a coiui 
day, and to inform in the meanwhile ; and the informations being complete, 
sentence may either be delivered on the day appointed to hear sentence, and 
give further information, or on the day of prorogation, either in presence of 
the adverse proctor, or in pain of his absence, without a special monition 
being directed to him requiring his presence, provided only it be a court 
day. The reason is, the proctor is bound to be present in court on all court 
days until the delivery of the definitive sentence. — Oughton. 

» See 24 Hen. VIII. ch. 12. § 6, 7.— Oughton. 

* See tit. 160.— Oughton. 
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TITLE CLV. 

THE FORM OF THE SENTENCE, WHEN DELIVERED IN PRE- 
SENCE OF THE PROCTOR, OR HIS PARTY : 

AND THE NECESSARY PROTEST OF APPEAL BY THE UNSUCCESSFUL PARTY, OR 

HIS PROCTOR, AT THE TIME. 

I. The proctor, who hopes to obtain sentence, should draw up The proctor 
such sentence in writing, against the day assigned to hear sen- the sen? 
tence, and should tender the same to the judge, saying, tence. 

II. "I pray that sentence * be given for, and justice done to. His prayer, 
my client." 

III. Observe, from long use in the Court of Arches, the actuary 
or registrar of the acts % is accustomed to draw up the sentence, 
aoeording to instructions given him by the advocates or proctors. 

IV. The sentence being given to the judge, if he intends to Sentence 
adopt the same, he proceeds to read it, till he comes to the words, ' 

*' on the part of the said N." (viz. the party against whom he 
intends to give sentence), when he asks such party, ** what he has 
to say, or what petition he has to make ' {'* Upon which such 
party most commonly answers, " I ask for justice *." 



^ It is lawful to appeal against judges, if they delay to give sentence in a 
cause beyond a reasonable time. See part 2. tit. 281. — Oughton. 

* 1. In most courts, the proctor in whose favour sentence is given, draws 
up the form. In some places, however, the actuary of the court draws it up. 

2. In the court to which the author is attached (Court of Arches), the 
practice now is for the proctors on both sides to draw up a sentence, each 
for his own party, that the judge may choose one, whichever he prefers. 

3. The advocates who are employed for the parties correcting and amend- 
ing the sentence, and then subscribing their names to it. 

4. On the day appointed for the delivery of the sentence, it is tendered to 
the judge, who takes it, and reads it, and after such publication subscribe! 
it with his name. 

5. In the case of the Delegates, however, the sentence which they adopt im 
read by the registrar of the court in their presence. — Oughton. 

' Here a MS. adds : " Sometimes the party against whom sentence is 
given, has already appealed on account of some grievance. In which case 
he is wont to answer such an interrogatory in the following manner : ' { 
dissent, appearing under a protest of not agreeing to the judge^ and not 
receding from my intention of prosecuting the appeal already interposed, or 
to be interposed by me.' *' Which words must be inserted in the sentence 
itself, or at least in the acts of court.-*-Oughton. 

* Or, sometimes, " I require sentence." — Oughton. 
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The word ¥• Which word "justice" the judge always inserts with, his 
ser^ *"" ^^^ hand * in every sentence : for which purpose a space is left 
in the instrument 

VI. In order that, should any dispute afterwards arise as to 
the sentence ; namely, as to whether the judge adopted this sen- 
tence or that ; by looking at the word ** justice," written with his 
own hand, the judge may be able easily to put an end to the con- 
troversy. 

VII. This word "Justice" being written by the judge in the 
body of the sentence, he proceeds to read the sentence to the 
conclusion. After which, the party, on whose behalf sentence is 
delivered, should say, 

VIII. " I render you my acknowledgments, most xev&rei 
judge, for your impartial justice ; and I require the notary public 
(i, e. the registrar of the acts of court,) to draw up a public instru- 
ment according to the tenor of this your sentence, and that thi9 
witnesses here present may be required to give their t^tiippny 
upon it." 

IX. Then the notary is bound to write the names and surj;)^ip^ 
of the witnesses present at the time of the delivery of the sentei^ce, 
in the act of court which is drawn up on the delivery of the sa^c^ 

X. Thereupon the party, against whom the sentence issues> ^ 
he does not intend to appeal judicially, or in the acts of court, 
from the said sentence ; but afterwards before a notary in writing,) 
should say, 

XI. " J[ dissent from the publication of this sentence ' ; and I 
protest against it as null ; and I protest against it as a grievance; 
and shall appeal from the same within the time allowed by law '.** 



Persons 
present. 



Protest of 
appeal. 



1 Unless when the suit is before the Delegates, when the registrar who 
reads the sentence inserts the word. — Oughton. 

3 It is here inserted in a MS. : '' Let the proctor beware that he does not 
consent to the delivery of the sentence against his party^ even though the 
party himself does so. The proctor may, however, if he pleases^ be silent.^ 
—Oughton. 

* 1. That is, within ten days, or, according to the 24th Henry VIII. ch. 
12. § 6, 7* within fifteen days from the day of the delivery of the sentence. 

2. For the proctor is bound to appeal within a proper time, and in a 
proper place, from a definitive sentence. See part 2. tit. 2Sd. 

3. As to the protest of appeal ; and as to the acceptance of the sentence 
in part, or as far as it makes for the party against whom it was given ^ and 
as to the cases in which it is not expedient to appeal at the time of the df^ 
very of the sentence, but afterwards in writing before a notary public^, see 
part 2, tit. 294. — Oughton. 
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XII/The subject of these appeals is folly considered in the 
second part of this work *,' 
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TITLE CLVI. 



IT IS LA.WFUL TO COMPLAIN OF NULLITY OF SENTENCE, 

OR ANY OTHER NULLITY, BEFORE THE JUDGE HIMSELF AGAINST WHOM THE 
COMPLAINT IS DIRECTED, OR BEFORE A SUPERIOR JUDGE. 

I. Although a party aggrieved by reason of any nullity, may Superior 
complain thereof before a superior judge, because he is the ordi--'^^®* 
nary judge in all causes whatsoever, and has cognizance both of 
causes of appeal, and of complaint, 

II. Nevertheless, if the party pleases, he may appear before inferior 
the same judge by whom he was aggrieved, and allege such nullity J^<^g®' 
before him *. 

III. And such judge, if the nullity is satisfactorily proved, is 
bound, and is accustomed, to revoke the same ; and if he does 
not revoke it, he gives thereby just cause « of appeal against him- 
self: for example, 

IV. If any judge has passed a null sentence, that is, a sentence Examples 
in the absence of the principal party ^ ; or when the witnesses °^ ^^^^' 
produced in a cause have not been admitted, or been improperly 
received ; or, in a plenary cause, when the suit was not contested; 

the party against whom such sentence was promulgated, being 
called upon to show cause, why the sentence previously given 
should not be ordered for execution, may allege the nullity of the 
same, and specify the particulars. 

V. A general allegation that the sentence is null, is of no avail. 



1 See part 2. tit. 276, with other following titles, on the subject of appeals. 
— Oughton. 

* That it is lawful to appeal from an unjust excommunication, in conse- 
quence of a feigned or f^se certificate ; or to object against stich certificate 
before the judge excommunicating, see part 2. tit. 280. throughout, iand also 
tit. 44. throughout. — Oughton. 

' Here it seems to be understood, " the party, or his proctor ;" supposing 
the sentence to be delivered, (after the crier of the court has duly called the* 
parties,) without the words, ** in pain of his contumacious absence.^— 
Oughton. 
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The party alleging the same, must specify particulatly in what 
the nullity consists. 



TITLE CLVII. 



THE NULLITY OF THE SENTENCE, OR ACTS, OF A SUPERIOR 
JUDGE, MAY BE ALLEGED BEFORE AN INFERIOR JUDGE. 

Appeal or I. APPEALS, or complaints by way of appeal, from a superior 
^Sif a' *^ ^ inferior judge, are not allowable. 

superior II. Nevertheless, if in any cause pending before an inferior 

^owed.^^ judge, any sentence, or act, sped and done before a superior 
But nullity j^^lge is objected against a party in order to weaken his cause, or 
may be to Strengthen the argument on the other side ; in that case the 
^^ ' nullity of such sentence, or act, may be alleged. 

III. And if the nullity is proved, the inferior judge, although 
he cannot determine on such nullity directly, yet he may proceed 
to pronounce sentence, and to adjudicate in the cause before him, 
as if such null sentence, or null act, had never been exhibited. 
And thus, in fact, though incidentally, and tacitly, he decrees 
against such null sentence. 
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TITLE CLVIIL 

THE FORM OF THE PRAYER, THAT SENTENCE MAY BE 

ORDERED FOR EXECUTION. 

No appeal I. If a party appealing judicially takes no pains to inhibit the 
prosecuted, judge from whom he appeals, within the term assigned to pros(pT 

cute such appeal, and to certify ; or if a party appealing eJSLtraf*. 

judicially does not take steps to effect the inhibition of such judge^ 

within the statutable term of fifteen days from the delivery a( the 

sentence. 
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II. The proctor of the party who has obtained sentence in his 
favour^ should address the judge^ who has delivered such sentence^ 
as follows : 

III. ** I, N. exhibit my proxy afresh * for M., and make myself Adverse 
a party for him, and request ' that L. (i. e. the party against p^^! * 
whom sentence has been given) may be decreed to be called on 

puch a day, to show cause * why the sentence, which has been 
pronounced against him, should not be ordered for execution, and 
the costs of the suit taxed. 

IV. Then the judge says : " We so decree ;" and he appoints Decree, 
a day for the appearance of the party appealing, depending on the 
distance of his place of abode from the court. 



TITLE CLIX. 

THE FORM OF ORDERING SENTENCE FOR EXECUTION BY 

THE JUDGE, 

IF THE PARTY AGAINST WHOM THB SENTENCE WAS GIVEN APPEARS ^. 

I. If the party against whom sentence has been pronounced. Execution 

of sentence. 



^ The procuratorial mandate, exhibited at the commencement of a suit, 
ceases to have effect after the delivery of the sentence, unless it is exhibited 
afresh, after such sentence has been pronounced. — MS. Oughton. 

' A various reading in an old MS. is as follows : ** And I allege, that 
fifteen days have elapsed from the time of the delivery of the sentence in this 
cause ; wherefore I request that L." &c. — Oughton. 

' 1. See more on this head in part 2. tit. 331, § 1, 2. — Oughton. 

2. At present, however, the practice of applying for a citatory monition 
against an unsuccessful party, to show cause why sentence should not be 
ordered for execution, is of rare occurrence. But in some cases such an 
appHcation appears to be necessary, in order speedily to elicit a fact, which 
might otherwise have remained longer doubtful, viz. whether an appeal will 
be prosecuted or not.— Oughton. Dr. Holman, of Doctors' Commons, in 
A.D. 1745, writes thus : " The practice of praying sentence to be put into 
execution has been long since out of use with us at the Commons^ but you 
may, by our present practice, which wholly prevails, tax costs at the time of 
giving sentence, or at any time afterwards, before the cause is appealed.'^ 
—Ed. 

^ As to the form of ordering sentences for execution in the first instance, 
when the party against whom the sentence was given does not appear. 
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does not appeal at the time of the delivery of the sentence, but 

appeals in writing, before a notary and witnessesi out of court; 

and being called upon to show cause ^ why sentence should not 

be ordered for execution ; appears, either personally, or by his 

proqtor ; the successful party should say. 

Prayer of II. " I, N., in presence of the adverse party, (or his proctor, 

of^the^**^"^ as the case may be) petition, that the sentence which has been 

cessful delivered by the judge of this court, may be ordered for execution, 

P*^* and that the costs may be taxed '." 

AiMwer. III. Then the party appealing, if he intends to prosecute his 

appeal, should say, (as in the title ', '^ On the mode of proceeding 
in a cause of appeal,") '' First protesting that I do not assent to 
the judge of this court, &c. I exhibit my proxy for L., and make 
myself a party for him ; and allege, under such my protest, that 
the sentence delivered in this court should not be ordered for 
execution ; because, and inasmuch as, the cause has been, and is, 
appealed, at a proper time, and in a fit place, on the part of my 
First term client, from the sentence of this court: and, because the term 
° *PP® • called ^^ primum fatale*'^ is yet pending {i.e. a year has not 
elapsed from the day of the delivery of the sentence, or rather 
from the day of the interposition of the appeal)." 



part 2. tit. 331, § 1 — 9. and 13. To the same effect, in the second instance, 
f. e. when the cause has been appealed, see the same title, 331, § 10 — 12. — 
Oughton. 

' See part 2. tit. 331, § 1, 2. and observations on tit. 15S, note (3) 2. — 
Oughton. 

' 1. It is usual to pray the court to condemn the misuccessfiil party in the 
ezpences of the suit and to tax them, at the time of the delivery of the 
sentence. 

2. Oftimes indeed condemnation and taxation are joined in the same 
sentence. 

3. But if in the sentence, or at the time of delivering the same, the judge 
has only condemned the party in the expences, and has not taxed them, but 
has reserved that point, assigning to hear his will upon the said taxation of 
costs on another day ; then, on that day, the court must be petitioned to 
tax the expences. In which case the taxation becomes part of the execution 
of the sentence. 

4. As to the mode of petitioning for the taxation of expences, and the 
form of the said taxation, see part 2. tit. 331, § 3 — 6. 

^ As to such protest, see part 2. tit. 308, § 3. Also, part 2, tit. 310, § 1. 
*-Oughton. 

4 Fatale, tempus est a lege prsestitutum, ad causas appellandas, apud 
judices instruendas et terminandas.— Du Cange, Gloss. ManUale, et Scoti 
Vocabularium. Voc. Fatalis. 
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IV. Then^ if the successful party believes that his unsuccessful 
adversary has appealed within the limited time, before a notary 
and witnesses, he should petition the judge to assign certain terms 
to prosecute the appeal, and to certify \ 

V. On the lapse of which terms or days, (if the judge has not Lapse of 
been inhibited in the meantime), the party who obtained sentence, ^^^^* 
may, in presence of the proctor of the vanquished party, require of sentence 
sentence to be ordered for execution % without any other citation "^"^^^®^ 
or monition to that effect. 

VI. Because the proctor of the unsuccessful party exhibited his 
proxy for such party after the delivery of the sentence^ when he 
alleged that the cause had been appealed. Whereupon the judge 
is bound to order the sentence for execution. 

VII. But here it must be borne in mind, that if the unsuccessful Inhibition. 
party has appealed from the said sentence, at a fit time and place, 

and has obtained an order of inhibition, (for he who has obtained 
an inhibition is said to have prosecuted his cause), from the judge 
of appeal, within the term limited for that purpose : although he 
has not, either on the day assigned for prosecuting the appeal, or 
on the day given to certify the same, or on any previous day, 
certified the judge from whose court the cause is appealed, of 
such proceedings on his part. 

VIII. And although, after the lapse of the term allowed for Prosecu- 
prosecuting the appeal * and for certifying, the judge appealed appeaf 
against, in presence of the proctor of the party appealing, (or in 



^ With respect to such terms, consult part 2. tit. 291» § 2, 3. and tit. 294> 
§ 1, 2. and tit. 302, § 9— 13.— Oughton. 

^ 1. In a cause of subtraction of legacies, tithes, pensions, procurations, 
rates, or sums taxed for the repair of churches, the party against whom 
sentence has been given, is admonished to pay to the other party the adju- 
dicated sum or matter, together with the taxed costs, within fifteen, twenty, 
thirty, or more, or fewer days ; after monition duly issued to that effect, 
under pain of the greater excommunication, to be forthwith (i, e, after the 
lapse of the said term of payment, the sum or matter taxed, together with 
the costs, not being paid) denounced against the said previously admonished 
party. 

2. In a matrimonial cause, the unsuccessful party is in like manner admo- 
nished to solemnize marriage with the party who prevailed in the suit, on or 
before such a day ; under pain of a similar pimishment. 

3. As to the form of ordering a sentence for execution in a defamation 
suit, see part 2. tit. 268. throughout. — Oughton. 

' As above,, § 5, — Oughton. 

z 
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pain of the contumacy of the party> cited ^ to shew cause why the 
said sentence should not be ordered for execution ') ; has ordered 
the said sentence for execution; (whether in presence of the 
proctor alleging no cause, or ' in pain of the contumacious absence 
of the principal party *). 

IX. Yet, notwithstanding this execution of the sentence by the 
judge appellate, th& party appealing may prosecute bis appeal: 
and, if it is just and well grounded, will prevail therein, without 
regard to this order for executing the sentence. 
Diasentand X. The proctor of the appellant party, (or the principal party 
protes himself, if the above proceedings were in his presence), merely 
dissenting from all the acts sped and done by the appellate judge, 
and protesting against the same, as null. 

XI. As to the question, *' whether the judge's ordering a sen- 
tence for execution prevents the appeal/* — ^there has been much 
discussion and litigation among the most learned advocates during 
the last twenty-six years ; and the decision has been in favour of 
the appeal. 

XII. If the proctor, who has prevailed in the suit, believes 
that the adverse proctor has not appealed within fifteen days firom 
the time of the delivery of the sentence, he may petition the judge 
to assign such adverse proctor to show, or prove, that the cause 
was duly appealed, on the next court day. 

Exhibition XIII. Because this allegation may be proved by the mere 
^j^^ent" of exhibition of the public instrument of appeal before a notary 
appeal public, and his reading the same. 

Terms as- XIV. If then, within the term assigned to prove, the party 
prosecute shows that the cause was duly appealed ; the judge, at the petition 
appeal of the said appellant party, should assign him terms to prosecute 

such appeal, and to certify (as above) *. 
When sen- XV. But if proof of the interposition of the appeal is not 
ceeds to ex- established, the sentence is ordered for execution, 
ecution. XVI. Remark here, that it sometimes happens, the cause is 

appealed by a proctor, in the first instance, who is in remote 

parts ; or, it may be, the notary in whose presence the appeal 

took place, lives at a distance \ 



1 2 3 * As to the clauses marked with these figures, and included within 
brackets, see the observations on tit. 158. note 3. — Oughton. 

* Section 4. — Oughton. 

• In an ancient MS. these words follow : ** For the notary is obliged to 
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XVI I. In either of which cases, a competent term should be Longer 
given to the party appealing, to prove that the appeal took place ^®* ^^^'^ 
at a fit time and place. 

XVII I. For, proctors in the second instance, in appeal cases, 
have not always such appeals in readiness ; but they remain in 
the hands of the proctor of the first instance ; or with the notary, 
in whose presence the appeal was read and interposed. 



TITLE CLX. 



THE PETITION OF THE PROCTOR AGAINST THE EXECUTORS 
OR ADMINISTRATORS OF A PARTY DECEASED, 

TO 8HBW CAUSE WHY 8BNTBNCB SHOULD NOT BB ORDEBBD FOB BZBCUTION. 

I. The proctor who has been successful in his suit, should Allegation 
allege, " that N., (that is, the party against whom sentence has ^"n.^*^ 
been pronounced), died * after contestation, (or it may be pending 

an appeal), and that he has left a will, and appointed such and 
such persons executors: and that they have proved the will 
before a competent judge. (Or, that N. died intestate, and that 
the administration of his goods and chattels has been granted to 
M., and by him accepted). Therefore he (the above proctor) 
petitions, that M. may be decreed to be called on such a day, to 
show cause why the sentence which has been passed, (mentioning 
in what suit, and between what parties), should not be ordered 
for execution, and the costs taxed." 

II. Thereupon sentence is ordered for execution, and the pro- Execution 
ceedings are in all respects the same as if the principal party had ° ^^^ ^^^^' 
not died. See the title *, " On the form of ordering sentence for 



have in his keeping the protocol of the appeal. See also part 2. tit. 297- and 
observations thereupon in note 2. — Oughton. 

* 1. In what cases the proctor, on the death of his client, ceases to be 
proctor, and his office ceases, is explained in tit. 15. 

2. In what cases the proctor, on the death of his client, does not cease to 
be proctor, and his office does not cease, is explained in tit. 16. 

3. As to the mode pf drawing up the sentence, if the defendant has died, 
subsequently to the contestation of suit, see tit. 154. — Oughton. 

' Part 2. tit. 331.-— Oughton. 

z2 
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execution, when the party appealing is absent:'* and the title \ 
" On the form of ordering sentence for execution by the judge, if 
the party against whom sentence has been passed appears." 



TITLE CLXI. 



SETTLEMENT OF THE VALUE OF MATTERS DECREED IN 

SENTENCE, 

PREPARATORY TO, AND AT THE TIME OF, ORDERING SENTENCE FOR EXECUTIOV. 



Settlement I. If in a legacy suit a party proves a certain legacy to have 
° ^ "®' been left to him in specie, as for example, gold vessels, a gold 
chain, household goods, &c. and that the executor has withheld 
from him possession of the same ; and if such party obtains sen- 
tence for the said executor to be compelled to deliver up the same, 
or to pay the full value thereof, but has not proved the value of 
such legacy. 
Examples. 1 1, Or if, in a tithe cause, a party proves such and such tithes 
to be due to him, and that they have been withheld ; but has 
failed to give in any proof of the value thereof. 

III. In the same manner, respecting procurations and annual 
pensions, if a party proves such to be due to him, but has omitted 
to substantiate their value. 

IV. Sentence is given for such party, directing that the matters 
in dispute should be delivered up (or paid), having been impro- 
perly withheld ; and the defendant is condemned therein, and 
in the expences of the suit. 

V. Then the plaintiff, in all such cases as those above-men- 
tioned, before he petitions the court for the execution of the sen* 
tence, as far as regards the principal matter in dispute, should call 
the defendant to see the liquidation or arrangement of the matters 
adjudicated ; and should require witnesses to be produced as to 
the settlement of particulars, and for estimating the values ; and 
should pray that the said witnesses may be sworn and examined^ 
and their words and depositions published. 

VI. When the plaintiff has proved the particular value of his 
claim, then, in presence of the defendant or his proctor, the judge 



Proof of 

estimated 

values. 



Sentence 
executed. 



Tit. 159.— Oughton. 
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orders the sentence for execution ; and the defendant is compelled 
to pay the value of the matters adjudicated, as in other ordinary 
cases \ 

VII. If the above proceedings, as to the settlement of the Absence of 
value, have taken place in pain of the contumacious absence oi^^^ 
the defendant, then, before the execution of the said sentence, 

with regard to this estimated or ascertained value, the defendant 
should be again called ; at least this is the most prudent course ; 
to show cause why the sentence promulged as to the certified 
value of the matters adjudicated, should not be ordered for execu- 
tion ; and why the said party should not be admonished to pay 
the said estimated value. 

VIII. The reason is, that the defendant may have the opportu- 
nity of appealing, in case the judge has exceeded the fair estimate 
of value. 

IX. Observe, in this case, if the defendant appears, he may Advene 
except against the witnesses produced on the matter of value, p^^^* 
and may advance any defence which appears to him most fitting ; 

or of which he would have availed himself; if the said estimation, 
or proof, of value had been advanced before the conclusion in the 
cause. 

X. With this limitation, however, that if the plaintiff has in 
bis libel alleged the value of the matters adjudicated, and there- 
upon has produced witnesses, and obtained the publication of 
their depositions, then such publication is such an obstacle as 
prevents the party from producing new witnesses with regard to 
the said estimated value. 



1 As to the monition against the party for the payment of the principal 
sum and the costs, see observations on tit. 159> note 3. Also observations 
on tit. 162, note 3. See also tit. 163. and tit. 164. — Oughton. 
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TITLE CLXII. 

PETITION FOR, AND DECREE OF, A MONITION TO PAY 

COSTS K 

Application I. The taxation of costs being settled, the defendant should 
for a moni. g^^y^ « ^ay it please the judge to decree, that the plaintiff {at 

f for the dismissal of a suit, 

»Co8t8are J ^r, for contumacy, 

J or, for a retarded process, 

C or, for the general expences of a suit. 

1. The costs of dismissal are on account of some defect in the proof of 
interest in the party instituting a suit against some other party ; or on 
account of the negligence of the plaintiff in not prosecuting a suit, which he 
had hegun. See ohservations in part 2. tit. 282. note 2. 

2. The costs of contumacy are those which the plaintiff incurs, in excom- 
municating and imprisoning a defendant who has concealed himself, or by 
flight avoided appearing before the court. 

3. Which costs must be taxed by the judge, and deposited n^th the court, 
by the excommunicated person, before he can obtain absolution. See tit. 66. 
and observations thereupon. 

' 4. The costs of a retarded process are those paid by a party who has pur- 
posely delayed the suit. 

5. As for example, for proposing any fictitious matter, or pretended alle- 
gation, and obtaining a term of proof, and then failing to make good the 
proof. See tit. 139, throughout, and observations thereupon. 

6. The costs of the suit are those which the unsuccessful party is con- 
demned to pay to his successful adversary by a definitive sentence. 

7. And these costs are not merely judicial, namely, such as are due by the 
rules of the court, and such as may be decided by a reference to the acts of 
court ; but they are also for the travelling expences of witnesses, and other 
eictraordinary charges, if any such have been necessarily incurred. 

8. If, however, the party vanquished had sufficient cause for entering 
upon the suit, he shoidd not be condemned in costs; even further, the 
party who has prevailed may sometimes be the party condemned in costs. 
See part 2. tit. 208. — Oughton. 
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party complaining) be admonished to pay the aforesaid taxed 
costs, against a suitable day ; otherwise, that he be cited to appear 
before you, on some court day after the lapse of the term fixed 
for payment \" 

II. Judge : " We decree that the party be admonished to pay Decree of 
the said costs, before such a time, (naming a day): or, that he*®^"^®" 
be cited to appear on such a court day, (next following the day 
appointed for payment), to see himself excommunicated (see 53 
George III. ch. 1^7, — Ed.) on account of the non-payment 
thereof ^" 



1 It is here added in some MSS. : " to show cause why he should not be 
excommunicated, on account of the non-payment of such expences.'^ In 
other MSS. it is written, " to see himself excommimicated, on account of 
the non-payment of the said expences.'' — Oughton. 

^ 1. It is not now the custom, as formerly it was, to issue a monition 
against the party, in the manner stated above, to pay either the principal 
simi, or the costs, within a certain time fixed for that purpose ; if not, to 
appear on such a court day after the lapse of the term appointed for payment, 
to see himself excommunicated on account of such non-payment ; or, as in 
other ancient formularies, to show cause why he should not be excommuni- 
cated, on account of such non-payment. 

2. The present custom is, for the judge, at the petition of the proctor, to 
decree a monition to issue imder his seal against the party for the payment 
of the costs, or of the principal sum, within ten, fifteen, twenty, or thirty 
days, more or fewer, after the execution of the said monition, duly served 
upon the party, under pain of the greater excommunication ; which sentence 
of greater excommunication (the time allowed for the said payment being 
past, and the sum previously taxed, or adjudicated, not being paid), is forth* 
with read, issued, and promulgated in writing against the said party. 

3. Whereupon, after the due execution of this monition, and the lapse of 
the term of payment, without the said sum being paid, excommunication is 
publicly denounced, according to the tenor of the said monition, and the 
party is proceeded against, as in tit. 163. 

4. But if the party is himself present in court, he is personally admonished 
by the judge ; which personal monition has the same effect as the aforesaid 
decree, or monition under seal. — Oughton. 
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TITLE CLXIIL 



EXECUTION OF A MONITION FOR COSTS : 

AND THE FORM OF DENOUNCING EXCOMMUNICATION^ BT A DEFINITIYB SEN- 
TENCE, FOR THE NON-PAYMENT THEREOF. 

Monition. I. The proctor, who has been successful in the suit^ should 
take care that a monition issues against the other party, who has 
been condemned in costs, directing him to pay the said costs 
according to the sentence, (excommunication, or letters denuncia- 
tory of excommunication, accompanying the same,) and the proc- 
Pain of ex- tor should see that the said monition is duly executed ' : Le. that 
commum- ^y^^ party is admonished to pay the costs on or before a day 
appointed, under pain of the sentence of excommunication, to be 
without fail executed upon him, in case the costs are not paid. 

II. If then the said party takes no heed to pay the costs within 
the appointed term (or day), the denunciatory letters of excommu- 
nication (see 53d George III. ch. 127. — Ed.) should be delivered 
to the minister of the parish in which the party lives % who there- 



Denunci 
ation. 



1 1. i;e» personally. If, however, the party conceals himself, another 
monition issues, at the petition of the proctor, which is called a monition 
by ways and means, for the payment of the sum previously taxed, in ad^ 
tion to the costs of this second monition, within a certain nmnher of days 
after the execution of the same, under pain of excommunication to be forth- 
with pronounced against him, as in the former monition ; of which mention 
is made among the observations in tit. 162, note (2) 2. 

2. And the term of payment being lapsed, after the execution of this 
monition, and the taxed costs not being paid, the matter proceeds as is spe- 
cified ahove in this title. — Oughton. 

^ 1. Excommunication may also be denounced in any other church within 
the jurisdiction of the judge excommunicating. For the writ which issues 
out of the courts of the archbishops is directed, '' to all and singular the 
rectors, vicars, chaplains, curates, and clerks, whomsoever, in and throughout 
the whole province of Canterbury (or York)." In like manner, when the 
writ issues from a bishop's court, it is directed, " to all and singular, &c. in 
and throughout the whole diocese." And, according to the same rule and 
custom, when the writ issues from any other court, it is directed, ** to all 
and singular, &c. in and throughout the whole archdeaconry or jurisdiction 
of the court." 

2. The formulary then proceeds in these words : ** To you conjointly and 
severally we commit these presents, and strictly enjoin and command you, 
openly and publicly, to denounce and publish, or cause to be denounced and 
published, truly and effectually, A. B. &c. as an excommunicated person : 
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upon publishes the same in bis parish church, and certifies having certificate, 
done SO9 as is explained in the title, " On the mode of denouncing 
excommunication ^'* 

III. If the party perseveres in continuing under sentence of Writ for 
€xcommunicatioa forty days after denunciation, his majesty in ^"^^^J 
chancery should be informed thereof, and a writ be procured for the body, 
the apprehension of the body, as in the tide, " On the petition for 
letters significatory ', for the purpose of apprehending the excom- 
municated party," and in the title, " On letters significatory * and 
the writ for the apprehension of the excommunicated party," 



TITLE CLXIV, 



RENEWAL OF A DECREE FOR COSTS, OR FOR THE PRIN- 
CIPAL SUM. 

I. If the party obtaining a decree for the payment of costs, or Monition to 
the principal sum, in the manner stated above, has not, whether jJ^/J^^de- 
through neglect, or firom some other cause, secured its execution lay. 
within the prescribed time, i. e. during such and such days, pre- 
vious to a day assigned for payment ; or has not taken care, after 
the execution of the decree, to have the same properly certified * ; 



publishing and denouncing the same in your parish churches, or some one 
of them, on some Lord's day, or festival, next and immediately following 
the receipt thereof, during the time of divine service, when the greatest 
nmnber of persons are present in the said church or churches for holy 
worship. — Oughton. 

* See tit. 58. — Oughton. 

* See tit. 62. — Oughton. 
' See tit. 63. — Oughton. 

^ 1. Here add : ** Formerly when a monition issued against a party to pay 
costs on such a day ; otherwise directing the party to be cited to appear on 
such a court day, after the lapse of the term fixed for payment, to show cause 
why, on account of the non-payment thereof, he should not be excommuni- 
cated : in such case, the return of the monition with a certificate of its 
execution, on the day fixed for the appearance of the party cited, as above, 
was absolutely necessary. 

2. The monition, however, which is now in use for the payment of the 
principal sum, or for costs, is peremptory ; nor does it contain any addition 
of a citation ; and, therefore, such monition with us is not exhibited before 
the judge, except for the purpose of petitioning that another may be granted 



^ 
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in consequence whereof the certificate of the execution has become 
discontinued ; the proctor should allege, as follows : 
Renewal of II. " Revered judge : I allege that your decree, granted some 
Aemoni- ^^^ since for such and such a purpose, has become null and dis- 
continued before its object was accomplished ; wherefore I pray, 
that such decree may be renewed \ and that the party may be 
decreed to be admonished to pay, &c. (or to appear % &c.)" 
Ill, Judge : " We decree accordingly.** 



by ways and means ; unless, after execution of the same, and the lapse of 
the term of payment, the party has been denounced, according to the tenor 
of the said monition, to be excommunicated for not obeying its mandate, 
and has persevered in continuing under such sentence of excommunication 
for forty days. In which case, there must be a return of the said monition, 
with a certificate, as well of the execution thereof, as of the denunciation of 
excommunication : whereupon an application is made, that the excommu- 
nication be signified to his majesty in chancery, for the apprehension of the 
offending party. — Oughton. 

' With us now it is not usual for a monition to issue directing costs to be 
paid by a certain fixed day, but to pay them within so many days, after the 
execution of the monition : whence the same reason for a renewal of the 
monition does not now exist, inasmuch as our monition may be executed at 
any time. Unless indeed the instrument itself should happen to be lost.— 
— ^3ughton. 

3 See observations on tit. 162, note 3. — Oughton. 
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A SYLLABUS OF THE CHAPTERS AND TITLES. 



INTRODUCTION. Chap. I. The CoUege of Advocates, p. 1—9. 

1. Design of the work: preliminary chapters. 2. Doctors of law form 
themselves into a society. 3. Usefulness of such a society : its name. 4. 
Their college how called. 5. Origin of the term, *' Doctors' Commons :** 
its situation. 6. What husiness is transacted there. 7. Concerning a very 
ancient book belonging to the society : elegant and emphatic dedication. 
8. By whom the book was given : purport of the gift : piety of the donor : 
his benevolence and devotion to the society. 9. Honorary members. 10. 
A catalogue of them. 11. A limit put to their increase. 12. Their regard 
for the society how shown. 13. Rules respecting the common table : strict 
observance of them. 14. A seneschal and other officers and servants ap- 
pointed : the treasurer, who he was : his office and duty : the consent of the 
dean and treasurer, or senior advocate, in what cases required : portions of 
the Holy Scriptures read in Latin during dinner. 15. Servants to be obe- 
dient. 16. Gifts and legacies to the society. 1/. Examples. 18. Wine 
imported free from duty : complimentary manner of granting the immunity. 
19. A petition to King Charles I. : the statement : James I. at the request 
of the Advocates, had deprived certain ignorant officials : one in particular 
mentioned : notwithstanding which, a similar appointment had been made 
by the bishop of Hereford : the deposition of this chancellor prayed for : 
the king's assent : his rescript : his direction to the archbishop to guard 
against a recurrence of the evil : proof of this where to be found. 20. Im- 
munity from ship money granted to the society. 21. Their petition to be 
freed from all other imposts : the king's answer, graciously conceding to 
them the same exemptions as to other Inns of Court : the royal ordinance to 
that effect. 22. The members of the ecclesiastical court freed from the 
liability of serving parochial offices. 23. No advocate or proctor allowed to 
practise without a licence. 24. The conclusion. 

Chapter II. The Arches' Court of Canterbury, p. 10 — 18. 

1. The court very ancient, and both now and formerly most celebrated. 
2. Its original title. 3. The place where it was first held. 4. Why called 
Arches : why called the archbishop's court. 5. Why called Alma^ 6/ 
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Where now held. 7* The Court of Peculiars, where held. 8. The origin 
of the Court of Arches. 9- Proofs of its antiquity. 10. Further testimony. 
11. The judge of this court is the archbishop's official principal : he has 
ako the title of Mr. Dean. 12. Why so called. 13. Explanation. 14. 
Further particulars. 15. Explanation concluded. 16. Dignity of the office. 
17- An instance. 18. Another instance. 19. A further instance. 20. The 
arrangement and solemnities of the court. 21. Opening of the court. 22. 
Description of the court when sitting : the judge's tribunal : the advocates' 
seats : the proctors' benches : the registrars and actuaries' bench : the crier 
of the court : the suitors. 23. The advocates' seats, how placed in former 
times. 24. The dress of the advocates in court. 25. Robes peculiar to the 
members of the University of Oxford. 26. Ditto members of the University 
of Cambridge. 27. Ditto proctors. 28. The order in which the members 
of the court sit. 29> The seat of the king's advocate. 30. His precedence. 
31. Privileges of the advocates. 32. Example thereof. 33. No one can 
practise without a licence : common law practitioners, when and how ad- 
mitted. 34. At the commencement of every term the court opens with 
prayers. 35. The court dress sometimes worn out of court. 36 » Funeral 
solemnities. 37* Confirmation of bishops. 38. Opening of convocation. 

39. The dean of the Arches' attendance at court on a new king's accession. 

40. The conclusion. 41. The author's wish and prayer. 

Chap. III. The ancient Audience Court of Canterbury, p. 19 — 21. 

1. The Coiut of Audience in former times. 2. Its nature. 3. The re- 
semblance of the Court of Audience to the Court of Arches. 4. The Court 
of Arches the more illustrious, h. Origin of the Court of Audience : the 
auditors, who they were, 6. The Court of Audience, why called domestic. 
7. How it became forensic. 8. Of the advocates, proctors, laws, and cus- 
toms of this court. 9. The chancellor of the archbishop, how he was for- 
merly the auditor. 10. The proper office and jurisdiction of the archbishop's 
chancellor. 11. The Court of Audience now virtually abolished as a foren- 
sic court : how far it continues to exist as a domestic court. 



Title I. Ecclesiastical Coiuts generally, and their jurisdiction, p. 1 — 5. 

1. The constitution of ecclesiastical courts : their divisions into supreme, 
intermediate, and inferior. 2. Supreme courts : consistories. 3. Court of 
Delegates : Court of Review. 4. High Commission Court, now abolished. 
5. Intermediate courts. 6. Court of Arches. 7. Court of Audience. 8. 
Prerogative Court : Bishop's Court : chancellors : commissaries. 9. Infe- 
rior courts : deans and chapters : archdeacons. 10. Jurisdiction during the 
avoidance of a See, to whom it belongs ; where the court must then be held. 
11. Custopi of courts. 12. Courts must be conveniently situated : must 
be opened for business at convenient hours. 

Title II. The style and custom of Ecclesiastical Courts, p. 5 — 7- 

• 1. The meaning of the term " style." 2. How it differs from custom. 
3. Practice of courts ; rules of courts. 4. Judicial forms : how the style of 
courts becomes the law of courts. 
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Title III. The Ecclesiastical Courts which are holden by authority of lilt 
Grace the Archbishop of Canterbury, within the city of London, p. 7> 8. 

1. First, the Court of Arches : where anciently held. 2. By what namd 
formerly known. 3. Secondly, the Court of Audience : where anciently 
held. 4. Thirdly, the Prerogative Court : where anciently held. 

Title I Y. The days observed in the Ecclesiastical Courts for judgment, p. 9^ 
1. Court days, what they are. 2. Terms, how many there are. 

Title V. Directions for opening the different Ecclesiastical Courts, p. 9-^1 1 • 

1. The Court of Arches : when it opens in Michaelmas term. 2. Dittd 
Hilary term. 3. Ditto Easter term. 4. Ditto Trinity term. 6. The Court 
of Audience : when it used to hold its first sitting. 6. The Prerogative 
Court : when it assembles. /. With the exception of these days for com- 
mencing business, no other court days are fixed. 8. Parties directed to 
appear in court on the third, &c. day after the delivery of the citation; if 
that day is a court day; otherwise on the first court day subsequent thetietd. 
9. Recommendation to parties cited. 

Title VI. Judges, their office and duties, p. 12—- 17* 

1. Explanation of the word. 2. By whom judges are appointed. 3. Hdw 
they should be encouragers of peace. 4. Recusation of suspected judges. 
5. Judges who have cognizance of the principal cause, have also cognizance 
of incidents. 6. Danger of extrajudicial proceedings. 7> Judge's regard 
for equity : his regard for written laws : his regard for mercy : his freedom 
in giving sentence : qualified importance of informations. 8. Ecclesiastical 
chancellors, their first introduction into the church : should be well versed 
in the civil and canon laws : extent of their power and jurisdiction : com-^ 
missaries how distinguished from chancellors. 9. Yicars-general and prin- 
cipal officials: how distinguished; how united. 10. The qualification and 
oath of ecclesiastical judges. 

Title VII. The judges who preside over the courts of his Grace the Arch- 
bishop of Canterbury : and the titles of the said judges, p. 1 7> 18. 

1. First, the official principal of the Arches' Court. 2. Why called Dean 
of the Arches. 3. Otherwise called Official of the Consistory of the Arch- 
bishop : or, by way of eminence, simply, Official. 4. Secondly, the arch- 
bishop's Vicar-General. 5. Thirdly, the Judge of the Prerogative Court of 
the Archbishop. 

Title VIII. Surrogates : their qualifications, p. 19. 

1. Direction to chancellors, commissaries, archdeacons, and officiids in 
the appointment of surrogates : the judge's penalty for non-observance. 2. 
The surrogate's penalty. 

Title IX. Registrars : their office and duties, p. 20 — 22. 

1 . All judicial acts in ordinary and extraordinary processes must be written 
by registrars, as notaries public : how subject to the approval of the judge 
and the parties litigant. 2. Their office, how divided. 3. One registntf or 
notary sufficient for any act : a registrar must always be a notary : but A 
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notary is not necessarily a reg^trar. 4. Penalty of the judge who speeds any 
act in the absence of the registrar. 5. Penalty of the registrar for neglect of 
duty, or other wilful offence. 

Title X. The import of the word advocate : and the qualification^ ad- 
mission, and office of advocates, p. 23 — 2/. 

1. Advocates, who they are : their qualification. 2. Their ofiice : their 
duty. 3. Their admission. 4. Their disqualifications. 5. Advocates^ in 
what cases punishable by the judge. 6. How they must act for paupers. 
7. Their salary. 8. Its amount recoverable at law. 9* Cannot be witnesses 
in a cause wherein they have been concerned as advocates. 10. Their oath^ 
on admission. Inhibitions must be subscribed by them ; note S, p. 23. 

Title XL Judicial proctors, who they are : how qualified and constituted : 

and by what names distinguished, p. 27 — 31. 

1. Variously employed in judicial matters. 2. Their proper office. 3. 
How constituted: and by whom. 4. Examples. 5. How admitted. 6. 
Substitution of one proctor for another, in what cases allowed. 7* Quali- 
fications for the office : disqualifying statutes. 8. Question as to minors. 
9, 10. Procuratorial exceptions. 11 Extent and limit of proxies : special 
proxies. 

Title XII. What a proxy in a suit is: and the mode of appointing a 
proctor by act of court before the judge, or extrajudicially before a notary 
public, p. 31 — 33. 

1. The nature of a proxy : its extent : power of substitution : revocation, 
note 2. 2. Validity of a proxy : what a valid proxy should contain, note 3. 

3. Appointment of proctor, when the party appointing appears in coiirt. 

4. Extrajudicial appointment. 

Title XIII. The assignation of advocates and proctors to a party admitted 
in the form of a pauper, as well as to other parties : also a restriction of 
the number of advocates and proctors who may be retained by one party 
to the injury of the other, p. 34, 35. 

1. The pauper's petition to have an advocate and proctor assigned to him : 
the judge's assignation. 2. Similar assignment to others, who are not 
paupers ; in what case allowed. 3. Form of the petition of the party who 
has been left without counsel : the judge's appointment : the question of 
fees. 4. What if advocates and proctors refuse to conduct a cause. 5. The 
form of the allegation in that case : the judge's admonition : peremptory, 
under pain of suspension : payment of fees. 6. The number of advocates 
and proctors generally allowed : the number specially allowed to noblemen 
and bishops : no one of these can be assigned to the opposite party, unless 
under particular circumstances. 7- Fees not to be allowed on taxation, for 
more than a certain number of advocates and proctors. 8. The reason. 

Title XIV. No proctor can substitute another in his place before contes- 
tation, p. 35, 36. 

1. In every proxy power of substitution is given: nevertheless before 
contestation of suit it does not operate. 2. The reason. 3. A question 
raised as to the strict law of the case. 

7 
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TiTLB XV. In what cases a proctor ceases to act as proctor in a cause, and 
is deprived of all power of proceedings whether before contestation, or 
after appeal from a definitive sentence, interposed by the adverse- party, 
p. 36—38. 

1. First, on the client's death before contestation of suit. 2. In that case 
what parties must be called. 3. Secondly, when one proctor obtains a sen- 
tence from which the other proctor appeals. 4. How the proctor, whether 
on one side or the other, must exhibit his proxy afresh : when this usually 
happens : to what cases it applies. 5. Supposing the party appealed against 
to obtain an order for restoring the suit to the first jurisdiction, must the 
principal party or his proctor be called : the answer. 6. The reason. 

Title XYI. In what cases the proctor does not cease to be proctor in a 

suit, nor is his office at an end, p. 38^-40. 

1, First, after contestation of suit : the proctors respectively becoming 
lords of the controversy, they may prosecute the suit to sentence, notwith- 
standing the death of the principal party. 2. Secondly, in case of an appeal 
from grievances, if the cause is remitted, the proctor of the party appellate 
may proceed, as if no appeal had been interposed. 3. How the appeal does 
not discharge the proctor of his office. 4. The reason. 5. The consequence. 
6. Limitation of the premises. Canon 129. Canon 130. Canon 131. 

Title XVII. What the word Cause signifies generally : and what is here 

meant by it, p. 41, 42. 

1. Definition of the word : division of the word : different kinds of causes : 
plenary suits : summary suits. 

Title XVIIL Causes which come under the jurisdiction of the ecclesiastical 

courts, p. 42 — 62. 

1. Peijury, whether by witnesses or by a principal party : the mode of in- 
stituting proceedings. 2. The punishment. 3. Question, how can persons 
be convicted of perjury, when they only speak as to their belief. 4. Answer : 
the reason. 5. Decisions on the point. 6. What may be considered a recent 
fact. 7- When persons must answer by a direct affirmation or negation. 
8. The addition of such words as, "1 believe," "I do not believe,'* how 
used in error. 9. Simony. 10. Usury. 11. In what cases a prohibition 
lies: and in what cases not. 12. Laying violent hands on a clergyman: 
brawling in a church or church-yard. 13. Adultery : lewdness : drunken- 
ness : blasphemy : absence from church : non-payment of rates for the 
repairs of a church, and for the church-books. 14. Subtraction of legacies 
for pious uses. 15. Obstructions to the execution of a will : to the making 
of an inventory : and to the valuation of a deceased person's effects. 16; 
How punished: excommunication. 17. Absolution: required conditions. 
18. Subtraction of procurations and synodals. 19* Subtraction of annual 
ecclesiastical pensions. 20. Jactitation of tithes and pensions. 21. Oppro^ 
brious words. 22. Examples. 23. The meaning of some words, how they 
have changed. 24. When and how opprobrious words may be brought imder 
the cognizance of the ecclesiastical court. 25. Mode of wording the citation. 
26. The reason. 27. Punishment on conviction, at the discretion of the 
judge. 28. The ground of the pimishment. 29. Malice^ when presUmedr 
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30. lfaliee»wlMiitobepfor«d. 31. Matiee^whamotpretaMBd. 33* Sub- 
tactkm of ecdesitttieal feet. 33. Spoliation of the fruiti of a Imn^: the 
cue of tiro derka presented to the same benefice, 34. Bj one and the —-y^ 
patnm. 35. Some diorcbes have three rectora. 36. Sobtzaction of mor- 
tnariea. 37' Moituanes, when not doe. 38, 39» 40. When doe;, and 
aoeofding to what rate. 41. Settled by act of parliament. 4S. Sobtraction 
of personal tithes : tithe of profits. 43. Tithe of waipes. 44. In wbat 
cases a prohibition operates, and when not. 45. The A>fen<iaf*t not fiable to 
be called npon for personal answers in suits for personal tithes. 46. Tlie 
libel must be proved by other means. 47- Sobtraction of church duty : 
who may bring an action for the same. 48. Pews and sitting-places in 
churches : rights of indiridaals to particular seats or sitting-places. 49. Per- 
torbation of seats, or sitting-places : jactitation of the right. M). IVoof of 
the right: confirmatory decree : costs. 51. If a £uher promises a dowry with 
his daoj^iter in marriage, 52. And does not fulfil his engagement after the 
sdemnization of the marriage, 53. An action lies for subtraction of dowry. 
64. Not so, if the dowry is promised as a condition of themaniage. 55, 56. 
Question as to the ancient and modem [n-actice with relation to the apiritoal 
and temporal courts. 57. Arguments in favour of the ecdesiaatical court. 
58. The general rule to determine what causes belong to ecdesiastical cogni- 
zance. 59. Confirmation of the rule. 60. In what cases both the ecdesiaa- 
tical and common law courts may punish for the same offence : and in what 
respects. 

Title XIX. The nature and description of the causes whidi are cognizable 
as wen in the Ckiurt of Arches as in the Court of Audience;, p. 52 — 55. 

1. In the Court of Arches proceedings in all causes maybe instituted both 
at the promotion of parties, and by the oflice of the judge. 2. The court 
entertains all causes of appeal and complaint, 3. 5, 6. From all other eccle- 
siastical judges, as well within the diocese of Canterbury, as throughout the 
province. 4. The royal peculiars excepted. 7. The official of the Arches 
also takes cognizance of causes of benefice, by single or double complaint : 
he institutes to livings : he deprives. 8. The jurisdiction of the Court of 
Audience. 9. The vicar general. 10. His jurisdiction. 11. His ofike. 
12. In what cases he may institute, and visit, and correct crimes. 13. When» 
and by whom, parties may be cited out of their diocese. 14. The explanation. 
15. Further explanation. 

TiTLX XX. The causes which are cognizable in the Prerogative Court of 

Canterbury, p. 65 — 59. 

1. The probate of wills : the grant of letters of administration : intestate's 
eflfects within the province of Canterbury : his effects in two jurisdictions. 
2. Bona notabilia, what they are. 3. Jurisdiction of the court in causes of 
instance touching the proof and rejection of wiUs : the confirmation or revo- 
cation of administrations : and herein of rash administrations : and rendering* 
accounts. 4. Probate of wiUs in common form : subsequent proof by itnt- 
nesses : rights of parties who have an interest : revocation of probate. 
6, 6. Extraneous executor, how he should proceed to prevent a will bding* 
called in question hereafter. 7» 8. The question of costs, when an executor 
is called upon to prove a will by witnesses. 9. Proceedings in the Preroga- 
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tive Court always summary. 10. Caution to a plaintiff wlio impiigns tke 

validity of a will : the reason. 

Title XXI. Plenary Causes^ p. 69, 60. 

1 — 16. An enumeration of the causes which are plenary. 17* Summary 
proceedings in a plenary cause are null and void. 18. Plenary proceedings 
in a summary cause are valid. 19. The conclusion, — in doubtful cases 
proceed plenarily. 

Title XXII. The preliminary steps in a suit, p. 61, 62. 

1, 2. Of that which in law is properly called judicium, 3. Its various 
divisions. 4. Of what persons constituted. 5. What acts are called prepa- 
ratory. 6. What acts are properly said to constitute judicium. 

Title XXIII. Admission in the form of a pauper, p. 62 — 64. 

1. When any one is admissible in the form of a pauper. 2. The allega- 
tion. 3. The oath: the admission. 4. Additional oath, as to expences, 
and the principal sum : what is the principal sum. 5. Limitation, as to 
expences already incurred. 6. Counter allegation, denying the plea of 
poverty : proof thereof. 7> The form of the oath which used to be adminis- 
tered to paupers in the Bishop of London's, and other courts. 

Title XXIV. The mode of alleging and proving sufficiency of property to 
prevent a party's admission in the form of a pauper, p. 65, 66, 

1. The general allegation. 2. Specification of property. 3. Further spe- 
cification. 4. Additional article. 5. Admitted to proof: if proved, the 
pauper's rejection : costs. 6. A benefice to the amount of 5/. prevents a 
clergyman's admission : limitation to the rule. 

Title XXV. The method of proving insufficiency of property to obtain 

admission in the form of a pauper, p. 66, 67. 

1. Pauper's reply to the allegation of the adverse party: proof: admis- 
sion in forma pauperis. 2. Oath. 3. The expences of the retarded process 
not allowed. 4. The reason. 5. Specification of debts by the party alleging 
poverty : the reason. 

Title XXVI. The mode of stating as an objection, and proving, that the 
. plaintiff is an excommunicated person, to prevent his obtaining any decree, 
p. 67, 68. 

1. An excommunicated person cannot sue : he cannot make any petition. 
2. The form of raising this objection : the mode of proving the same. 3. 
After proof all proceedings on the part of the excommunicated person are 
suspended* 4. Antecedent acts are valid. 

Title XXVII. Proceedings by an excommunicated person previous to the 
excommunication being objected and proved against him, are valid. But 
proceedings subsequent to the proof thereof are, ipso jure, void, p. 68, 69* 

1. Inadmissibility of an excommunicated party: his acts, when valid, 
when not. 2. The reason. 3. Difference of opinion among the learned. 

A a 
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Title XXVIII. The mode of staying proceedings, if an outlaw makes any 

petition^ p. 69, 70. 

1. An outlaw cannot appear as plaintiff in the ecclesiastical court, nor 
make any petition. 2. The form of objecting outlawry against a party: 
the mode of proof : proceedings staid. 3. An outlaw cannot be admitted 
as a defendant. 4. The reason. 

Title XXIX. A third party may intervene in behalf of his own interest : 
the cases stated in which he may do so, p. 70 — 74. 

1, 2. Cases stated in which a third party may intervene. 3. How in 
matrimonial suits ; and in what part of the proceedings : whether in defence 
of, or opposition to, the woman. 4. The reason : matrimony favoured by 
the court : the soul's welfare concerned : oath of the intervening party. 
5, 6. In what cases an intervening party may stay the proceedings : when 
not. 7* The plea of collusion. 8. Insufficiency of general allegation : its spe- 
cific form. 9. Causes of benefice : causes of double complaint. 10. Judg- 
ment of courts in favour of their own jurisdiction : institution decreed. 

11. The bishop's unwillingness to make any counter allegation. 12. Inter- 
vention of a third party in his own behalf: the reason. 13. Testamentary 
causes : intervention of legatees : collusion between executors and the next 
of kin. 14. Proofs fraudulently kept back : sentence obtained against a 
will. 15. Other fraudulent practices. 16. Causes of legacy: shares of 
legatees : insufficiency of property : unjust preference shown by executors. 
17. Contrivance of executors to secure themselves against an action. 18. 
Its efficacy questioned. 19* Intervention of legatees : their rights : their 
petition. 

Title XXX. What constitutes a judicial act : and what are ejctrajudicial 

acts, p. 75 — 79. 

1. Judicial acts how defined. 2. Rule of law respecting them. 3. Judi- 
cial acts called public on a threefold account. 4. What acts require to be in 
writing. 5. Acts how proved. 6. How cancelled. 7. How they perpe- 
tuate evidence. 8. Preparatory acts : accessory acts : copies. 9. Custody 
of acts. 10. The judge not a proper witness of acts : the reason. 11. Pro- 
batory acts in a summary cause : acts principally deduced : incidental acts. 

12. Instruments. 13. Acts by a secular judge. 14. Judge's testimony as 
to proceedings sine scriptis, 15. Extrajudicial acts. 

Title XXXI. What a citation is : and the different kinds of citations, 

p. 79, 80. 

1. General explanation of the word. 2, 3. Different kinds of citations. 
4. Different modes of executing citations. 

Title XXXII. The jurisdiction of the judges of the Courts of Arches and 
Audience : and in what cases a party may be cited to appear out of the 
diocese or ecclesiastical district in which he resides, p. 80 — 82. 

1. The plaintiff may choose his court. 2. A citation cannot be executpd 
out of the diocese in which it was issued : unless in certain cases : statement 
of them. 3. If any excess or neglect has been committed, and by whom. 
4. Appeal cases. 5. Causes of complaint. 6. When an ordinary will not 
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proceed. 7. Or has himself an interest. 8: Or renounces his jurisdiction : 
or makes requisition to another judge. 9. Causes of subtraction of legacy, 
when the will has been proved in the Prerogative Court : the reason. 10. 
Causes properly cognizable in the Prerogative Court. 

Title XXXIII. The title of the judge and the style of the Court of Arches, 
in all citations, commissions, and decrees of every kind, p. 82 — 84. 

1. The style of the judge of the Court of Arches. 2. Citations for the 
most part general : but may be directed to one. 3. To appear on such or 
such a day after the delivery of the citation : on what the day depends. 4. 
Special mandatory : fixed day. 

Title XXXIV. The title of the judge, and the style of the Court of Au- 
dience, in all citations, &c. p. 84. 

1. Citations and other processes how to be worded in the Court of Au- 
dience : the day of appearance. 2. Special mandatory : fixed day. 

Title XXXV. The title of the judge, and the style of the Prerogative Court 

of Canterbury in all citations, &c. p. 85. 

1. Citations : drawn up in the name of the archbishop. 2. The day and 
hour of the appearance of parties sometimes fixed. 

Title XXXVI. The original or primary citation, p. 86, 87. 

1. Citations and inhibitions easily granted by the superior courts. 2. 
Mode of obtaining them. 3. By whom drawn up. 

Title XXXVII. The contents of a primary or original citation, p. 87 — 90. 

1. The name of the judge : of the plaintifi*: of the defendant : the place : 
the time : the subject-matter of the suit. 

Title XXXVIII. The mode of executing primary citations, p. 91 — 93. 

1. Who is a fit mandatory. 2. How he executes citations. 3. When a 
copy of the citation is to be given : sum to be charged for it. 

Title XXXIX. The form of a citation, and the mode of executing it, 
against a dean and chapter, or against the master, fellows, and scholars of 
a college, or against any other society or body corporate, p. 94, 95. 

1. A dean and chapter, college, or body corporate cannot be cited person- 
ally ! the reason. 2. The form of the citation in these cases : how it is 
executed. 3. Further directions. 4. Previous intimation to the parties. 
5. Subsequent execution. 6. Who a syndick is. 7. How he must appear 
for the above-mentioned parties : insufiBciency of a general proxy. 

Title XL. The mode of obtaining a citation, which is called a citation or 

decree, by ways and means, p. 96-^98. 

1. When the party to be cited conceals himself, such concealment must 
be certified. 2. The personal appearance of the mandatory in court. 3. His 
authenticated certificate. 4. What facts are contained in such authenticated 
certificate. 5. Form of the proctor's allegation, when he returns the primary 
citation into court : hitf prayer for a citation by ways and mdans. 6. The 

Aa2 
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deerae of the judge. 7. The citation by ways and meant alumld make men* 
tion of the primary citation. 

TiTLB XLI. The mode of executing a citation, which is called a citation 

by ways and means, p. 98, 99* 

1,2. The proctor delivers it to the mandatory. 3. Who goes with it first 
to the house of the party, then to his parish church ; and endeavours to 
execute the citation personally. 4. What if the party is concealed : copy of 
the mandate where left. 

Title XLII. Certificate of the execution of a primary citation, and of a 

citation by ways and means, p. 99, 100. 

1. The appearance of the mandatory personally : his oath. 2. An authen- 
ticated certificate : by whom drawn up : instructions for preparing the same. 
3. Contents of the certificate of a citation by ways and means. 4. What 
other incidental matters may require to be stated. 

Title XLIII. The nature of an authentic certificate, p. 100, 101. 

1, 2. The contents and requisites of an authentic certificate : confirmation 
thereof. 3. Credit given to it. 4. Objections against a false certificate. 
5. How the seal should be attached. 

Title XLIV. Objections against the certificate of a citatory mandate, and 
absolution from an unjust sentence, caused by a false certificate, p. 102^- 
104. 

1. A person excommunicated in consequence of the false certificate of a 
citation, must appear by himself or his proctor. 2. His allegation : its form : 
its contents. 3. A negative joined to an affirmative, how proved : example 
stated. 4, 5. Further allegations. 6. Admission to proof: oath : the con- 
tumacy costs brought into court. 7. In what case these costs are restored : 
the other party condemned in costs. 8. In what case the contumacy costs 
are forfeited, together with the costs of the process : both delivered to the 
adverse party : the objector again excommunicated, until he obeys the man- 
date. 9> How the excommunicated party is absolved, with a reservation : 
how absolutely. 10. General rule of importance to be observed to save 
needless expence. 

Title XLV. Objections against an unjust sentence, on account of some 
defect in the certificate of a citation by ways and means, p. 104, 105. 

1. The person unjustly excommunicated may object against the certificate 
of a citation by ways and means : the grounds of his objection stated : alle- 
gation proved : absolution : costs. 2. Another case of unjust excommimi- 
cation : appeal : success of the appeal. 3. Complaint of nullity. 4. Two- 
fold ground of appeal. 5. How and when a citation by ways and means 
becomes a grievance : exceptions. 

Title XL VI. A plaintiff may proceed in a cause, notwithstanding the 
defendant objects against the certificate of a citation, that he has been 
unjustly excommunicated, for not appearing, p. 106. 

1. The principal cause proceeds, pending the assignation of a term to 
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prove objections against an unjust excommunication for not appearing. 

2. The reason : restricted proxies not allowed : general terms of a proxy. 

3. Proof of objections : allowance of costs. 

Title XLVII. Petition for a decree of contempt^ when the citation has 
been torn ; or when the mandatory has been ill used by words or blows ; 
or when reproachful words have been uttered tending to bring the court 
into disrepute^ p. 107> 108. 

1. The schedule of contempt must be read by an advocate. 2. Its form : 
touching the issue of the citation : the seal of the court : the execution of 
the mandate : its seizure r it is torn : violent language uttered : personal iU 
treatment of the mandatory. 3. The tendency of this outrage to degrade 
the ecclesiastical court. 4. The petition : the decree. 5. The ecclesiastical 
punishment : the reason. 6. The common law punishment : explained : 
one and the same crime punishable in different respects by lay and ecclesias- 
tical courts : examples. 

Title XLVIII. The mode of petitioning for a decree of contempt in a 
matrimonial cause, when a marriage has been solemnized pending a suit» 
notwithstanding the inhibition of the judge, p. 109. 

1 . The advocate in the cause must read the schedule of contempt. 2. The 
form of the same : the citation with inhibition : its execution : subsequent 
contract of marriage : its solemnization : contempt of the court. 3. The 
petition. 4. The decree. 

Title XLIX. The mode of alleging contempt against commissioners, for 
not transmitting processes relative to the examination of witnesses^ 
p. 110, 111. 

1. Commission for the examination of witnesses: day assigned for its 
return : neglect : punishment. 2. Allegation, to prevent the lapse of the 
term probatory. 3. Contents of the allegation : oath as to its truth. 4. 
Full proof of the incidents not required. 5. Petition for a citatory decree : 
and for the prorogation of the term. 6. Grant of the petition ; imless the 
other party offers proof to the contrary. Examination, and failure of such 
proof: costs. 7- Caution to commissioners. 

Title L. The mode of proceeding in a cause of contempt, and the wording 
of the preamble of the articles relating thereto, p. Ill, 112. 

I. The articles of contempt must be drawn up in the name of the judge. 
2. Hie formulary to be used. 

Title LI. The exhibition of articles in a cause of contempt, and the pro- 
duction of the accused party thereupon, p. 112 — 114.. . 

1. What if the judge takes upon himself to proceed by virtue of his mere 
office. 2. The articles : petition for summary proceedings. 3. Decree of 
the judge : production of the principal party. 4. What if there is a volun- 
tary promoter : the articles : production of the principal party : his oath : 
monition: recognition. 5. No proctor, nor advocate, can appear for a 
party in' contempt before the answers are given in : nor then, without the 
judge's permission; copy of the articles not allowed before examination. 
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6, 7' Question, can a voluntary promoter i^point a proctor before contest- 
ation? 8. The ancient practice. 9. Advocates' opinion. 10. An instance 
in point : in similar cases consult advocates. 

TiTLB LII. The petition of the promoter of the judge's office, and the 
manner of proceeding in a cause of contempt, after the answers have been 
given in, if in those answers the defendant confesses the articles, p. 1 IS. 

1. How the proctor of the promoter should accept the answers of the 
principal party on the other side. 2. The allegation and petition. 3. The 
defendant's reply. 4. The judge's assignation: his sentence: contempt: 
penance : costs. 5. Style and custom of courts touching contempt : no 
defence admitted tending to invalidate a confession : or against witnesses on 
behalf of the judge's office : the sentence of penance. 

Title LII I. The petition of the proctor promoting the office of the judge, 
and the manner of proceeding in a cause of contempt, when the defendant 
denies the articles. The sentence of the judge on proof of the contempt. 

1. The articles of contempt denied: the adverse party prays a term to 
confute the defendant, in the place of a term probatory : proof by plaintiff: < 
summary proceedings. 2. Full proof not required. 3. The mandatory's 
oath sufficient, if aided by presumption. 4. What is a term to hear dbcus- 
sions. 3. Conclusion: sentence. 

Title LIV. When a person is said to be absent : and how many kinds of 

absence there are, p. 117 — 120. 

1. Absence regards the dwelling as well as the person: examples. 2. 
Different kinds of absence : necessary absence : voluntary absence : neces- 
sary and voluntary absence : probable absence : explanation of the terms. 
8. Absent persons must be summoned : when and how. 4. Cases stated in 
which absence is blameable and malicious. 

Title LV. The exhibition of a citation before the judge, and the mode of 
petitioning, that a party not appearing may be pronounced contumacious, 
and in pain thereof may be excommunicated. (Excommunication is no 
longer allowed in this case. — Ed.) p. 121, 122. 

1. The appearance of the plaintiff or his proctor in court after the return 
of the citation. 2. Exhibition of the proxy : the certificate of the execution 
exhibited : or the mandatory produced, and sworn : contumacy accused : 
defendant called : the prayer : the former practice : the present mode of 
punishment. 

Title LVI. What excommunication is, and the several kinds of it, p. 123. 

1. General explanation. 2. Major excommunication. 3. Minor excom- 
munication. 4. How inflicted. 

Title LVII. The form of the petition of excommunication against a contu- 
macious person : and the manner of passing the sentence of excommunica- 
tion against him, p. 125, 126. 

1. Form of porrecting the schedule of excommunication : the party 
called : the judge's sentence : contumacy : excommunication. 2. By whom 
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the sentence is read. 3. In what case the party must be absolved, without 
contumacy costs : the reason. 4-. Excommunication extracted and denounced. 
5. Custom of courts. 

Title LVIII. The mode of denouncing the sentence of excommunication, 

p. 127. 

1. What the proctor of the plaintiff has to do before the denunciation of 
excommimication. 2. Caution to him. 3. Caution to the clerk who has. 
to read the denunciation of excommunication : danger of delay. 4. Certifi- 
cate of the execution. 5. Form thereof. 

TiTLB LIX. The mode of proceeding against persons remaining under sen- 
tence of excommunication after denunciation : and the pimishment to be 
inflicted on such persons. Also as to the method of abbreviating litiga- 
tion, p. 128 — 130. 

1. The subterfuge of parties who persist in remaining under sentence of 
excommunication until the fortieth day, exposed : their boastful expectation. 
2. Mode of dealing with such persons : proceedings ew officio : satisfactory 
causes of absence must be assigned : or penance enjoined with costs, in 
addition to the contumacy costs. 3 — 7* Instances of delay : 1st, After the 
original citation : 2dly, After the citation to answer personally the positions 
of a libel : 3dly, After monition for answers : 4thly, For fuller answers : 
5thly, After an interlocutory decree for fuller answers : 6thly, After a defi- 
nitive sentence. 8. Wilful delay thus occasioned. 9. Proceedings ea? o^cto .* 
public penance enjoined. 

Title LX. Another method of proceeding against persons continuing under 
sentence of excommunication after denunciation, p. 131, 132. 

1. Oath administered previous to absolution: contumacy repeated: inr 
fraction of oath : charge of, and punishment for, the perjury. 2. No abso- 
lution granted, before satisfaction made to the church. 

Title LXI. The ecclesiastical judge may proceed against such as hold 
intercourse with an excommunicated person, p. 132 — 134. 

1. The excommunicated person must be publicly denoimced in his parish 
church : the reason. 2. Punishment of those who hold intercourse with an 
excommunicated person. 3. Caution to those who lightly regard excommu- 
nication: excommunicated persons proceeded agdinst as heretics. 4. Re- 
fused Christian burial. 

Title LXII. The petition for letters significatory for the apprehension of 

the excommunicated person, p. 134, 135. 

1. The excommimicated person not appearing, after the lapse of forty days 
the original mandate exhibited in court with the certificate of its executioiu 
2. The allegation : the prayer : letters significatory : the decree. 

Title LXIII. Letters significatory, and the writ from the Court of Chancery 
for the apprehension of the party excommunicated, p. 136. 

1. To whom the letters are directed : by whom sealed : to whom the 
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warrant is directed: apprehenaion of the party: lua imiuriaaiuaant^ fSK^ 
faction to the church : absolution : costs. 2. Cursitors of the Ohanceiy. 

Title LXIV. What absolution is« and the several kinds of absolution^ 

p. 137—140. 

1. The meaning of the word in the civil law ; ibid, in the canon law^ and 
among divines. 2. Judicial absolution : declaratory absolution : eztnyu^ 
cial absolution: penitential absolution. 3. Who may absolve judicially v 
limitation of the rule : archbishops : bishops. 4. Deans and chapters, 
during the vacancy of a see. 5. The several kinds of absolution. 6. The 
different pleas which justify absolution : caution to the sheriff. 

Title LXV. A party excommunicated, either for the non-payment oC costs, 
or for the principal sum, cannot be absolved, till he has deposited the 
same with the registrar, p. 141, 142. 

1. First, supposing the excommunication to be unjust, nevertheless the 
costs, or the principal sum, are to be deposited with the registrar, previous 
to absolution. 2. Secondly, supposing the costs, or the principal sum, to 
have been previously paid, they must be again deposited, as above. 3. The 
reason. 4. Their restoration on proof of the fact. 

Title LXVI In what cases the contumacy costs must be deposited with 

the registrar before absolution, p. 143, 144. 

1 . After denunciation, and the extraction of the significavit, the contuinacy 
costs must be deposited in the registry previous to absolution : what con- 
tumacy costs are. 2. Their uncertainty, therefore additional deposits requi- 
site. 3. The appellant's allegation : his petition for a significavit. 

Title LXVII. Significatory letters touching absolution : and the warrant 

for the release of the party, p. 145, 146. 

1. The form of the oath to be taken by the excommunicated person in 
order to obtain absolution. 2. The contumacy costs deposited with the 
actuary : subject to taxation by the judge. 3. Absolution : letters signifi- 
catory for the liberation of the party incarcerated. 4. The king's warrant 
how obtained. 5, 6. Course to be pursued when the adverse proctor is not 
present in court. 7. The reason of the practice. 8. Necessary variation in 
the contumacy charges. 

Title LXVIII. What a libel is : into how many parts divided ; and how 

many sorts of libels there are, p. 147 — 151. 

1. Meaning of the word. 2. What are the parts of a libel. 3. What 
things are proper to a libel : its subject-matter : its form. 4. The properties 
of a libel. 5. The efificient cause of a libel. 6. A libel required in all suits. 
7. The specific form of a libel : custom of courts : the conclusion of a libel : 
syllogistic argument. 8. The next, and not the remote cause, or matter, 
must be stated : what civil actions are : what are singular : what are real. 
9. The end of a libel. 10. A copy of a libel. 

Title LXIX. The petition of the proctor of the defendant, when the plain- 
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^iff has cited the defendant to appear, and proceeds no further in the suit^' 
p. 151—153. 

1. The allegation of the defendant's proctor. 2. The prayer for a decree 
directing the plaintiff to prosecute the suit. 3. The decree of the judge. 
4. Subsequent proceedings : the plaintiff called : pronounced contuma- 
cious : dismissed with costs : their taxation : custom of the court : moni- 
tion to pay the costs. 5. Further observations. 6. Costs reserved, when 
and how. 7> Taxation of costs. 

Title LXX. The petition by the defendant's proctor, on the day of his 
appearance, for the production of the libel, p. 154. 

1. The prayer of the defendant's proctor. 2. Term to libel: the judge's 
assignation. 

Title LXXI. The course to be pursued, if the plaintiff does not take care 
to give in his libel, on the day assigned him for that purpose, p. 155. 

1. What the defendant's proctor should say. 2. The assignation of the 
judge, on the payment of twelve pence by the plaintiff to the defendant. 
3. The ancient custom of the court. 

Title LXXII. The dismissal of the defendant with costs, in case the plain- 
tiff does not exhibit his libel, p. 156. 

1. The libel not exhibited: the defendant's prayer to be dismissed. 2. 
The judge dismisses him with costs : the amount of the taxation : monition 
for payment. 3. No oath required as to the amoimt of costs. 4. The reason. 

Title LXXIII. The production of the libel in a plenary suit, p. 157. 
1. The plaintiff*s prayer. 2. The defendant's prayer : the judge's answer. 

^^^ * 

Title LXXIV. The production of the libel in a summary suit, p. 158. 

1. The plaintiffs prayer : the judge's decree. 2. The defendant's dissent. 
3. The plaintiffs rejoinder. 4. The judge's repetition. 5. The plaintiA^s 
further prayer. 6. The defendant's further prayer. 7. Subsequent petitions. 

• 

Title LXXV. What the emendation of a libel is : — and when : in what 

cases : and how it is permitted, p. 159^—163. 

1. In what cases a libel may be amended : sometimes before, sometimes 
after, contestation of suit. 2. What is understood by amending a libel. 
3. When it is permitted. 4. Cases of emendation stated and explained* 
5. Additions introduced in suits which are, 6, universal, 7» general, 8, sin- 
gular. 9. The substantial parts of a libel, in a criminal cause : in a civil 
cause. 10. Subtractions from libel. 11. Superfluous matters withdrawn. 
12. The defendant's prayer for time to answer an amended libel. 

Title LXXYI. The method of correcting an error in the name or surname 
of the plaintiff or defendant : or in some other word inserted in a libel ox 
other legal instrument, by a mistake of the transcriber, p. 164, ^' 

1, 2, 3. Instances of verbal errors. 4. The error must be apparent; 
5. Form of the allegation. 6. Nature of the prayer : decree of the judge^ 
7. The revocation and subduction of the proctor suiEcient without a decree* 
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TiTLB LXXVII. "VVhat the mutation of a libel is : and when and in what 

cases it is permitted, p. 165 — 167. 

1. Eicplanation of the word. 2, 3. Cases stated in which nnitation is 
allowable : two rules : six limitations of the first rule. 4. Three exceptions 
to the second rule. 5. Accumulation of actions. 6. Who pay the expences 
of a mutation. 

Title LXXVIII. What exceptions are : and the different kinds of them, 

p. 167. 

1. General acceptation of the word. 2. Particular instances : peremptory 
exceptions. 3. Dilatory exceptions. 4. Mixed exceptions. 5. Irregular 
exceptions. 

Title LXXIX. In what part of the proceedings exceptions may be urged, 

p. 168. 

1. Peremptory exceptions propounded in any part of the suit. 2. Dila- 
tory exceptions generally, but not always, before contestation. 3. Mixed 
exceptions, and, 4, anomalous exceptions follow the same rules. 

Title LXXX. The exceptions which may be advanced by the defendant 
before contestation of suit : and the form of the protest which must in 
that case be given in, p. 169, 170. 

1. Seven instances of exceptions before contestation. 2. Form of the 
defendant's protest. 

Title LXXXI. What sort of security is required from the parties in a suit ; 
at what time ; and to what purpose ; and whether only from one, or from 
both the litigant parties, p. 171. 

1. Security required before contestation. 2. Reference to writers of 
authority. 3. Both parties must give security : the one that he will prose- 
cute the suit : the other that he will abide in judgment. 4. Reconvention. 

Title LXXXII. What contestation of suit is, p. 172. 
1,2. Explanation of the word. 3. Illustration : threefold division. 

Title LXXXIII. Contestation of suit in a plenary cause, p. 173 — 178. 

1. Prayer of the plaintiff's proctor for an answer to the libel. 2. Form of 
answering affirmatively. 3. Form of contesting suit negatively. 4. Repe- 
tition of the libel in force of positions by the plaintiff. 5. Ibid, by the 
judge: admission of the libel. 6. Answers required. 7- Defendant's nega- 
tion of the truth of the positions. 8. Answers of the principal party re- 
quired. 9- Decree for answers. 10. Dissent of the defendant. 11. Judge 
assigns three or more court days for proof. 12, 13. Dissent sometimes of 
the plaintiff, sometimes of the defendant. 14. The practice in defamation 
causes stated. 15. Decree for answers must be prayed for by an advocate : 
the reason : signature of the advocate required. 16. The answer of the 
defendant's proctor when necessary: the oath of the plaintiff^s proctor. 
17. Matrimonial suits : the practice explained. 18. The reasons. 
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Title LXXXIV. The plaintiflf's right to put in three allegations, p. 1/9, 180. 

1. Statement of the plaintiflPs right. 2. Its origin, how far doubtful. 
3. The defendant may put in three defensive pleadings. 

Title LXXXV. What an answer is, and in how many ways it may be 

understood, p. 181, 182. 

1. Explanation of the word. 2. In how many ways answers may be 
made : how variously understood : examples. 

Title LXXXVI. Personal decree agsdnst the principal party to answer the 

positions of a libel, p. 183. 

1. The plaintiff should take care that there is no delay : the advantages of 
such a course : the defendant may confess the libel : or a portion of it : 
superfluous proof thus avoided. 2. The mode of obtaining a decree, sup- 
posing the defendant absent : suppose him present. 

Title LXXXVII. A commission for the examination of the principal 

party, p. 184. 

1. For what purpose a commission is granted : at what time, and in what 
place it must be executed : a day assigned for the transmission of answers. 
2. The certificate of the decree for answers, how long continued : the reason. 

Title LXXXVIII. At whose expence a commission for the principal party 

is granted, p. 185, 186. 

1. Sometimes at the expence of both parties mutually. 2. Sometimes of 
the plaintiff. 3. Sometimes of the defendant. 4. In matrimonial suits no 
commission is allowed : the reason. 

Title LXXXIX. The production of the principal party, and his oath. 
Also the mode of proceeding against the said party, if he does not undergo 
his examination, p. 187, 188. 

1. Time of production. 2. Form of production. 3. The oath. 4. Its 
administration. 5. The party admonished to imdergo his examination. 6. 
Non-appearance of party : his contumacy accused : his excommunication : 
denunciation : significavit : apprehension : continuance in prison : release. 
7. In what cases the assignation for answers is continued : with what limit- 
ations. 

Title XC. The necessary protest of the defendant at the time of his pro- 
duction, p. 189- 
1. Description of the charges which the principal party is not bound to 
answer. 2. His necessary protest. 3. Its usefulness. 

Title XCI. Personal answers, how to be given in by a dean and chapter ; 
by the master, fellows, and scholars of a college ; or by any other corpo- 
rate body ; to the positions of a libel, or any other document proceeding 
from the adverse party, p. 190. 

1. The mode of obtaining a decree for the answers of a corporate body : 
the form of the decree. 2. A special syndical proxy required. 3. A com- 
mon syndical proxy insufficient. 4. Manner of proceeding against a corporate 
body not appearing. 
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Title XCIL llie form of a 83mdick's answer to the positions of a libel, &c. 

by virtue of a special proxy, p. 191. 

1. Who should send special S3mdical proctors. 2. What they have ta do* 
3. The mode of preparing answers by them. 

Title XCIII. The form of exhibiting answers by virtue of a special proxy, 

p. 192. 

1. The special proctor appears, and returns answers. 2. His oath: its 
substance. 

Title XCI V. The protest of the adverse proctor, at the time of the exhibi- 
tion of a special proxy, with answers, p. 192, 193. 

1. The form of the protest. 2. And petition. 3. The judge's decree, if 
tbe answers are any way defective. 4. The judge sometimes takes time to 
dehberate. 6. Course to be pursued if the certificate has been discontinaed. 

Title XCV. The revocation of a judicial confession by the principal party, 
or his proctor, after that confession has been accepted by the adverse 
party, p. 194, 195. 

1. Reason why the principal party should himself appear. 2. But he may 
grant a special proxy. 3. Form of the application to revoke an erroneous 
confession. 4. Explanation of error. 5, 6. Examples of error : as to the 
person : as to the quantity and quality of the matter in dispute. 7« The 
error must be unintentionaL 8. Revocation how and when allowed by the 
judge. 9* Notwithstanding the previous acceptance of the answers. 10. 
The judge's decree not essential : the reason. 

Title XCVL The petition of the proctor, if the adverse party has not 
fully answered any position of the libel or other matter, p. 195, 196. 

1. The allegation. 2. The judge's decree : or his assignation to hear his 
decree on the next court day. 3. Suppose the decree to be for fuller 
answers, the party must appear : if he fails to appear, his sentence. 4. If be 
appears, but does not answer fully, how admonished and threatened. 

Title XCVII. A refusal by the principal party to answer fully, or the not 
answering fully, is regarded in the same light as a confession, p. 197. 

1. Requisition for fuller answers. 2. Subsequent proceedings at the 
discretion of the judge. 3. Monition for fuller answers. 4. Form of the 
declaration of confession. 5. General declaration : specific declaration. 

Title XCVIII. The mode of proceeding, as well against the principal 
party refusing to take an oath to answer the positions of a libel, or other 
matter, as also against the proctor for refusing to answer, p. 198, 199. 

1. Refiisal to answer by the principal party on his oath: or frivolous 
^tcuses on his part : how punished. 2. 5. The proctor similarly offending 
similarly punished. 3. The reason. 4. Particular case stated. 

Title XCIX. What the term probatory is: and to whom it appertains^ 

p. 200. 

1. Explanation of the word : to whom the term probatory belongs. 2. 
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What proofs are. 3. How manifold : and how different. 4. Proofs of 
matters of fact : proofs of matters of law. 5. Proofs by witnesses : time 
of their production : term probatory. 

Title C. The term probatory is common to both parties, p. 202, 203. 

1. The party who obtained the term may renounce it : and pray publican 
tion of witnesses, and a term for sentence. 2. But if the adverse party 
accepts the term. 3. The first party cannot propound all acts, or proceed 
to sentence: the reason. 4. Though the adverse party proves nothing 
during this term probatory ; he may propose any matter after it has lapsed. 
5. Costs of the retarded process. 

SuppLBMENTART TiTLE I. Hie Condemnation in costs of the party applying 
to use the term probatory of his adversary, and proving nothing therein, 
nor bringing forward any allegation within the said term, p. 204, 205. 

1. The plaintiff's renimciation of the term probatory. 2. The opposite 
party's acceptance of the same ; how and why he should be condemned in 
costs, if he makes no use of the term. 3. Effect of such hindrance. 4 — 7- 
Example. 8. Author's conclusion. 9. Caution to the proctor of the de- 
fendant. 10. What is said of the defendant applies to the plaintiff. 

SupPLEMENTABY TiTLE II. The general restitution of the term probatory^ 

p. 205, 206. 

1. Term probatory said to be peremptory: nevertheless a new term pro* 
batory may be granted. 2. Cases stated, to which this indulgence applies. 
3 — 5. Other examples. 6. The judge to decide on the reasonableness of the 
application for a new term. 7* The party opposing the restitution, on failure 
of proof, to be condemned in costs. 8. The party claiming the restitution, 
if he fails in proof, to be denied the same, and condemned in costs. 

Title CI. A compulsory against witnesses required to give evidence. An4 
a compulsory by ways and means against witnesses so concealing thexor 
selves that they cannot be discovered for the purpose of citing thfeiixv 
personally, p. 207, 208. 

1. Witnesses required to give evidence on such a day: tender of thteif 
expences. 2. Form of the allegation if they do not attend : comi^tdsory 
prayed. 3. Oath of the proctor formerly required. 4. Oath of theprhncipal 
party: obsolete practice. 5. Compulsory decree. 6. Defendant's protesti 
7. Caution to plaintiff^s proctor: prorogation of term probatory. S. Ck}iB4 

pulsory by ways and means: when and how granted. 

ft '. 

Title CI I. The petition of the proctor, if some witnesses appear, and othqrs 

remain concealed, p. 209. :: 

1. Form of accusing the contumacy of witnesses wl^o do not appear af|er 
citation : the plaintiff's prayer. 2. Witnesses called : if they, then vgij^^ef 
they must be sworn. 3. Adverse proctor's protest. 4. AUega^oa 9^ ft^ 
witnesses who remain concealed : compulsory by ways and means. 5. The 
judge's decree. 6. Term allowed for executing the compulsory. ' 

Title CIII. The mode of proceeding against witnesses, who do not appear 

when cited, p. 210, 211. 
1. Return of the compulsory, duly certified*. cox^\uisv^'(iv^\>& -^iasKCksy^. "i^. 
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Eztennon of the tenn probatory. 3. Ancient practice of denunciation pre^ 
ceding the grant of letters signiiicatory, and the imprisonment of the party. 

4. The plaintiff must use diligence to prevent the conclusion of the cause. 

5. The above rules apply equally to the plaintiff and defendant, as to the 
production of witnesses, &c. 6. Notwithstanding the plaintiff's diligence^ 
the judge may conclude : the reasons. 7, 8. The judge may also conclude 
to prevent protracted litigation. 9. Witnesses may be examined after con- 
clusion: and may be objected against. 10. The production of witnesses 
rescinds the conclusion. 

Title CIV. The apportionment, or taxation, of the travelling expences of 

witnesses, p. 212, 213. 

1. If the travelling expences are not paid to witnesses, they may appeal to 
the judge. 2. The judge taxes the viatica : his mode of doing so : monition 
for payment. 3. What charges are included. 4. Non-payment : excom- 
munication : fees of the process : payment before absolution. 

Title CV. The production of witnesses, and the form of the oath to be 
administered to them, and the protest of the adverse party, when the 
^vitnesses are produced, p. 214 — 218. 

1. Witnesses must be produced pending the term probatory : or a com- 
mission must be prayed for their examination. 2. After the lapse of the 
term a compulsory, or a commission, can only be granted in special cases. 
3. Directions to the plaintiff. 4. Form of the production. 5. Exceptions 
by the adverse party. 6. Admission of witnesses. 7, 8. Their oath. 9. 
Defendant's protest: his prayer for interrogatories. 10. Term allowed 
for adminbtering interrogatories. 11. To whom interrogatories must be 
given in order to their being administered to witnesses. 12. Hint to the 
cautious proctor. 13. How far, and in what cases he may except against 
the witnesses of the adverse party. 14, 1 5, 16. The party producing wit- 
nessess cannot afterwards discredit them. 

Title CVI. The production of witnesses upon the first interrogatories, 
after publication, on the plea that such witnesses have recently come to 
the knowledge of the producer, p. 218 — 220. 

1. Witnesses may be produced at any time before the conclusion in a 
cause, if only they have recently come to the knowledge of the party pro- 
ducing them : form of production. 2. In case such witnesses refuse to 
appear. 3, 4. The principal party must himself allege the facts : and make 
the necessary petitions. 5. The judge receives such witnesses as are present, 
and grants a compulsory against such as are absent : but not in all cases : 
examples. 6. Oath of the principal party. 7< Protest of the adverse party : 
knowledge of previous depositions : fear of subornation. 

Title CVII. The production of witnesses upon the first interrogatories 

after publication, on another plea, p. 220. 

1. If the first witnesses are proved not worthy of credit, the plaintiff may 
produce others. 2. The reason: previous presumption: the ecclesiasticid 
courts require two witnesses for proof. 
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TiTLB CVIIL Causes which impede the production of witnesses after 

publication, p. 221> 222. 

1. Probable cause of knowledge in a testamentary suit. 2. Ibid, in a 
defamation suit. 3. Ibid, generally in all other suits. 4. Vehement pre- 
sumption of knowledge may be purged by the oath of the party : form of 
the oath. 5, 6. The reasons. 7. Further reasons. 8. Necessity of the oath. 

Title CIX. Certain necessary interrogatories to be administered to the 
witnesses of the adverse party : and the petition and protest necessary to 
be added at the conclusion of the interrogatories, p. 223, 224. 

1 . Nature of the interrogatories which the opposite party may administer. 
2. For example, in a testamentary cause, as to the subject-matter. 3. As to 
the character and circumstances of the witnesses. 4. Protest of nullity, how 
made. 5. Its necessity. 6. Caution to proctors as to interrogatories. 

Title CX. The mode and form of examining witnesses by the registrar ; 
and the repetition of the depositions of the witnesses before the judge, 
p. 225—227. 

1. Objections stated against the public examination of witnesses. 2. 
Custom in the ecclesiastical courts of conducting examinations in a private 
room, from which all but the witnesses are excluded : depositions reduced to 
writing : read over to the witnesses : corrected, when any thing has been 
omitted. 3. Signed by the witnesses : the reason. 4. Repeated before the 
judge. 5. The judge must satisfy himself as to the correctness, &c. of the 
depositions. 6. Any alterations may then be made. 7. The examination 
thereupon complete. 8. Not complete without such repetition. 9. Caution 
to witnesses against peijury. 10. Various cautions to proctors. 11. The 
motive. 12. Positions and articles formerly in Latin : in that case, should 
be explained to witnesses. 

Title CXI. The petition for, and grant of, a commission (ad partes) to 
examine witnesses at a distance. And the protest and petition of the 
proctor on the other side, at the time of the decree for the commission, 
p. 228 — 234. 

1. The commission must be applied for before the lapse of the term pro- 
batory. 2. Form of the petition : to whom directed : at what time, and in 
what place to be executed : power of prorogation : and of the assumption of 
a notary : term for the transmission of the commission : prorogation of the 
term probatory : proctor admonished to be present. 3. The judge's decree. 
4. Protest of the adverse proctor : his prayer for interrogatories. 5. The 
judge assents. 6. The proctors on both sides name commissioners. 8. 
Danger of this practice. 9* Interrogatories how annexed to the commission* 
10. How withdrawn. 11. Caution to proctors. 12. The reason. 

Title CXI I. The form of the substitution of a proctor by the original 
proctor in his place, if he cannot be personally present at the time of the 
execution of a commission for the examination of witnesses, p. 234. 

1. Power of substitution given by the original proxy. 2. Tenor of the 
substitution. 3. Confirmation of the acts of the substitute by the original 
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proctor. 4. Instrument duly sealed and forwarded. 5. Caution. 6. Acts 
sped and done in the presence of an illegally appointed substitute are void. 

TiTLB CXIII. The form of delivering a commission for the examination of 
witnesses to commissioners : and the mode of their accepting the task of 
executing the same^ p. 235, 236. 

1. Application to commissioners. 2. Summons to witnesses. 3. The 
attendance of commissioners, and witnesses, and a notary. 4. Form of pre- 
senting the commission. 5. It is publicly read. 6. And then accepted by 
the commissioners : notary assumed. 7* Caution to commissioners as to 
the notary. 8. That he be not prejudiced. 

Title CXIV. The mode of proceeding after commissioners have taken upcm 
themselves the office of executing a commission for the examination of 
witnesses, supposing that neither the adverse party, nor his proctor, nor 
any substitute of the proctor appears, p. 237 — 241. 

1. Course to be pursued by the proctor who obtained the commission* 2. 
Or by his substitute : deed of substitution exhibited. 3. Suppose the party 
himself appears. 4. His protest. 5. A doubt. Q,*l, Form of accusing the 
contumacy of the adverse proctor, not appearing : production of witnesses in 
pain of such contumacy. 8. Adverse proctor called. 9. Witnesses ad- 
mitted. 10. Their oath: their examination. 11, 12. Compulsory against 
absent witnesses ; how applied for. 13, 14. How granted. 15, 16. Proro- 
gation of the term probatory, to prevent the lapse, applied for. 17. And 
decreed. 18, 19. Importance of this prorogation. 20. No step must be 
taken in the absence of the adverse proctor without decreeing him con- 
tumacious. 

Title CXV. The petition of the proctor obtaining a commission for the 
examination of witnesses ; if the proctor of the adverse party, or his sub- 
stitute, is present, at the time of the execution of the said commission, 
p. 241. 

1 . Course to be pursued by the proctor obtaining a commission, when 
the adverse proctor, or his substitute, is present. 2. Deed of substitution 
exhibited. Production of witnesses : extension of commission : adverse 
proctor admonished to be present : the reason. 3. The protest. 

Title CXVI. The protest and petition of the adverse principal party, when 
the proceedings with reference to the execution of a commission for the 
examination of witnesses brought forward in opposition to him, take place 
in his presence, p. 242, 243. 

1. The principal party himself being present. 2. His protest and dissent. 
3. Interrogatories administered ; or a term assigned for them. 4. Length 
of this term. 5. Caution to the principal party not to revoke his proxy. 

Title CXVII. The certificate of the execution of a commission for the 

examination of witnesses, p. 244. 

1. Certificate, by whom drawn up. 2. Its contents; how forwarded to 
the judge. 3. How signed and sealed. 4. The reason. 6. Caution as to 
sealing. 

7 



APPENDIX. 347 

TiTLB CXVIII. The exhibition of a commission for the examination of 
witaesses before the judge who granted the same, p. 245, 246. 

1, 2. The original depositions should be transmitted. 3. The reason. 

4. If copies are sent, great care must be taken to preserve the originals. 

5. Monition to commissioners. 6. Commission, by whom exhibited, on its 
return. 7. Proctor's declarations. 8. Protest. 9. Steps preparatory to the 
conclusion. 

Title CXIX. The renewal of a commission for the examination of witnesses, 
and the causes to be alleged in order to obtain such renewal, p. 247. 

1. Sometimes commissioners decline the office. 2. Sometimes they are 
engaged at first. 3. Sometimes they do not transmit the proceedings in 
time. 4. In such cases the commission should be renewed : term probatory 
enlarged. 5. Unless the adverse party opposes the grant. , 6. When such 
opposition fails. 7. When it succeeds. 8. Various causes which may be 
assigned for the renewal of a commission. 9. Depending upon the will of 
the judge. 

Title CXX. Commission for the examination of witnesses, addressed to 
an ecclesiastical judge possessing independent jurisdiction, p. 248, 249. 

1. What course should be pursued, if witnesses live out of the jurisdiction 
of the judge : the rule of law. 2. Form of the prayer for a commission to 
have the witnesses examined by another judge : to whom the commission is 
directed : when executed. 3. The judge's decree. 4. Prorogation of the 
term probatory : the reason. 

Title CXXI. The mode of executing a commission for the examination of 
witnesses, addressed to an ecclesiastical judge possessing independent 
jurisdiction, p. 250. 

1. How such commission should be drawn up. 2. To whom it should be 
presented: mode of its execution. 3. How certified. 4. Power of enforcing 
the attendance of witnesses. 5. Form of the compulsory. 

Title CXXII. The publication of the depositions of witnesses, and the 
protest of the adverse proctor, when he intends to offer opposing testi- 
mony, stating, that he has not seen, and knows nothing of, such deposi- 
tions, p. 251, 252. 

1. The proctor's application to the court, when he considers the case of 
his party proved. 2. Publication of depositions prayed, 3. and granted. 
4, 5. The defendant's protest. 6. Its advantages. 7* Its consequences. 

6. Counter allegation and proof. 9. Oath. 10. Registrar interrogated. 
11, Counter allegation failing, counter statement admitted. 12. Subsequent 
knowledge : its effect. 13. Oath again administered. 14. Its effect. 

Title CXXIII. The petition of the proctor, if the opposing witnesses have 
not fully answered the interrogatories administered on his behalf. And 
the judge's decree respecting such petition, p. 253, 254. 

1. Answers to interrogatories : not full : or denied : or excused. 2. Form 
of the allegation of the party who administered the same : prayer for a com- 

Bb 
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pulflory. 3. Judge's decree. 4. Or his assignation. 5. He accepts. 6. 
He rejects the prayer. 7. Previous protest. 8. Power of appeaL 

Title CXXIV. The mode of excepting against witnesses both generally 

and specially^ p. 255 — 258. 

1. Exceptions are twofold: general and special. 2. General exceptions : 
what they are. 3. Mode of alleging them. 4. Adverse proctor's protest. 

5. Judge's admission of the exceptions, and grant of a term probatory. 

6. Principal party sometimes called : proctor's oath previous thereto. 7. 
Oath of calumny. 8. Mode of administering it. 9 Refusal to take it : the 
consequence. 10. No new term allowed for special exceptions in addition 
to the general exceptions. 11,12. Oath of malice. 13. Its effect. 14. Spe* 
cial exceptions : what they are. 15. Their admission and repetition : a 
decree for the principal party and witnesses to answer. 16. Oath of calmnny 
or malice administered, as above, in general exceptions. 

Title CXXV. Confirmation of the plaintiff's witnesses, either during, or 
after the term assigned to the defendant to prove his exceptions against 
the same, p. 258. 

1. The plaintiff may use the defendant's term probatory. 2. Or he may 
corroborate his witnesses after such term has lapsed. 3. Obtaining a term 
of his own. 

Title CXXVI. Exceptions advanced by the plaintiff, against the exceptive 
witnesses of the defendant, how and when they should be proposed, 
p. 259, 260. 

1. The plaintiff after publication of his corroborative evidence on behalf 
of his witnesses, may except against the reprobatory witnesses of the adverse 
party, notwithstanding the publication of their depositions. 2. If he can 
allege subornation and perjury. 3. Otherwise not. 4, 5. Case of exception 
stated. 6. Generality and indefiniteness of the charge. 7< The defendant 
may require from the plaintiff an oath : what it is. 8. Limitation. 9. 
Question, — ^Does a plaintiff fail, who is unable to prove bribery against the 
defendant's witnesses, if he can prove peijury ? 10. The answer. 

Title CXXVII. How often exceptions against, and corroborations of, the 
persons and depositions of witnesses, may be repeated, p. 261, 262. 

1. The defendant's witnesses against the plaintiff's; 2. t. e. reprobatory 
witnesses against probatory witnesses. 3. The plaintiff's exceptions ; 4. t. e. 
reprobatory witnesses against reprobatory witnesses. 5. Plaintiff may con- 
finn his corroboratory witnesses (either witnesses in the first or second place,) 
at the time when he delivers his exceptions against the defendant's repro- 
batory witnesses, or afterwards. 6. The defendant cannot except against 
the plaintiff's reprobatory witnesses : the rule of law. 7* But the defendant 
may corroborate his own reprobatory witnesses. 

Title CXXVIII. It is necessary that exceptions against witnesses, which 
cpntain a criminal charge, should be given into court by the litigant par* 
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ties themselves : or by persons able to pay costs to the defamed witnesses, 
in case the exceptions fail in proof, p. 263, 264. 

1. Defamation in writing is greater than when spoken: the reason. 2. 
Oath of the party defaming a witness. 3, 4, 5. His endeavour to elude the 
oath : and to avoid an action for defamation. 6. Method of counteracting 
the attempt. 7. Principal party himself required to give in exceptions. 
8. Query, Is the rejection of exceptions a just cause of s^peal? 9. The 
author's opinion. 

Title CXXIX. What instruments are : and how manifold they may be 

said to be, p. 265, 266. 

1. General nature of instruments. 2. Strict acceptation of the word : 
usual acceptation. 3. Instruments are public, or private. 4. What public 
instruments are. 5. What are private instruments. 

TiTLB CXXX. The exhibition of instruments before the judge in supply of 
proof of the plaintiff's or defendant's declarations and pleas, p. 267 — 269. 

1. Instruments in supply of proof how exhibited. 2. The allegation. 
3. The admission : oaths of the proctors on both sides. 4. If the exhibits 
are private writings, the principal party should be called. 5. Exceptions. 

6. The reason. 7- If the exhibits are ancient records. 8. The form of the 
allegation. 9« Allegation admitted : oaths of the proctors on both sides : 
how the principal party may be called. 10. Copies of exhibits, and clauses 
of exhibits. 11. How produced in court : collated with the originals. 12. 
The judge's decree. 13. The originals deposited in the registry for the 
inspection of the other party. 14. Fee for registering limited. 15. Originals 
must remain in the registry till they have been copied. 16, 17. Originals 
how restored. 

Title CXXXI. The protest of the adverse proctor against the exhibits, 

p. 270. 

1. Form of the protest: and the allegation. 2. Caution, if the exhibit 
has the king's seal attached to it. 3, 4. When and how the adverse party 
should accept the exhibits. 5. Such acceptance desirable. 6. The reason. 

7. The withdrawal of exhibits how prevented. 8. The evident conclusion. 

Title CXXXII. The form of the proctor's drawing up his answers to the 
allegation and exhibits of the adverse party, p. 271 > 272. 

1. Answers must be in writing, and in the first person. 2. Form of the 
preamble. 3. Statement of facts. 4. If the allegation is articulate, the answer 
must be articulate. 5. If the instruments exhibited are divers, the answers 
to each must be distinct. 6. A general negative of no avail. 

Title CXXXIII. The mode of petitioning the Court for authority to search 

for instruments. 

1,2. Form of the application for a scrutiny : commission for scrutiny, to 
whom directed : time and place of execution : proctors admonished to be 
present: the keeper of the records instructed to produce them. 3. The 
judge's decree. 4. Records should not be removed from the registry or 
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maniment-rooiD. 5. The ancient practice. 6. The benefit of it. 7» 8- Dif- 
ficulties of not abiding by soch practice. 9- The safest course. 

Title CXXXI V. The tenor of the monition to exhibit records or nmninients 
before commissioners, in order to their being examined, p. 275. 

1. Form of the monition. 2. Its execution, when and how certified. 

Title CXXXV. The form of proceeding on a scrutiny, p. 276 — 279. 

1. The commissioners and the notary assemble. 2, 3. Form of the exhi- 
bition of a commission. 4. Mode of accepting the execution thereof: notary 
assumed. 5. Suppose the adverse proctor absent. 6. Suppose him present. 
7. Return of the monition to exhibit muniments. 8, 9. Mode of exldbiting 
the same. 10. Certificate of the execution of a commission. 11. If the 
adverse party is contumaciously absent, what must be done. 12. Re^ristry 
examined for instruments. 13. Instruments taken out of the registry on a 
scrutiny. 14. Instruments refused. 15, 16. Does such refusal subject the 
parties to punishment ? and in what way ? 17> 18. The wording of the 
commission considered. 19. How to avoid the difficulty. 20. Ancient 
practice. 

Title CXXXVI. What the oath of calumny is : and in what part of the 
proceedings it may be administered : and how many sorts of it there are» 
p. 280, 281. 

1. The oath of calumny may be administered immediately after contesta- 
tion : or in any other part of the proceedings. 2, 3. Meaning of the word 
** calumny." 4. Two sorts of it : oath of calumny : oath of malice. 

Title CXXXVII. What is contained in the general oath of calumny, and 
in the special oath, which is the oath of malice, p. 282, 283. 

1 . Contents of the oath against calumny explained : the Latin verses 
quoted. 2. The general oath. 3. How often it may be taken. 4. And 
when. 5. The special oath : what it is : by what other name known. 6. 
How often it may be administered : and at what times. 

Title CXXXVIII. The oath suppletory of the principal party, p. 284, 285. 

1. The oath suppletory, when a case is half, or more than half, proved. 

2. Form of the allegation. 3. The protest of the adverse party. 4. The 
judge's assignation. 5, 6. When he admits the oath suppletory. Strictness 
of the oath. 8, 9- Time of applying for it. 10. When it is rejected. 

Title CXXXIX. The expences of a retarded process when and how applied 

for, and when and how decreed, p. 286, 287. 

1. The suit retarded, how, and by whom. 2. The adverse proctor's alle- 
gation. 3. The judge's sentence : taxation of costs : monition : oath as to 
the necessary amount of costs. 4. Importance of the prayer for costs. 

Tile CXL. The assignation of a term to propound all acts, to avoid delay, 

p. 288, 289. 

1. Causes of delay: suits protracted. 2. Mode of obviating the delay. 

3. The allegation. 4. Term assigned to propound all acts. 5. Its effect. 
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6. Extended terxn^ on account of some new emergent matter. 7> 8. Ex- 
amples. 9, 10. The plaintiff and^ defendant mider similar circumstances 
have similar privileges. 11. Instance of a privileged cause. 

Title CXLI. The assignation of a term to hear sentence on the first assign- 
ment in summary suits, and to propound all acts in plenary suits, prepa- 
ratory to the conclusion, p. 290. 

1. The evidence of witnesses being published. 2. The plaintiflPs prayer 
in summary suits. 3. Ibid, in plenary suits. 4. The judge's assignation. 
5, 6. The defendant's dissent. 

Title CXLII. What a term to propound all acts is : and how the conclu- 
sion is rescinded, p. 291 ' 

1. The term to propound all acts not known to the law. 2. Exceptive, 
and defensive, allegations may be given in on the day assigned to propoimd 
all acts. 3, 4. The conclusion thereby rescinded 5. A new term probatory 
not allowed to prove additional articles. 

Title CXLIII. Witnesses maybe rejected or admitted, on the day assigned 
to propound all acts in plenary suits, and on the day of the first assignation 
to hear sentence in summary suits, p. 292. 

1. If either the plaintiff or defendant has necessary witnesses to examine, 
they may be produced on the day assigned to propound all acts in plenary 
suits, and to conclude in summary suits. 2. Counter allegation. 3. Such 
counter allegation must be made at the time of the production of the wit- 
nesses. 4, 5. The admission or rejection of the witnesses left to the judge's 
discretion : no appeal. 

Title CXLIV. How the defendant may stop the conclusion, on the day 
assigned to propound all acts in plenary suits, and to hear sentence on the 
first assignation in summary suits : and how the conclusion is brought on, 
p. 293, 294. 

1. Exceptions to impede the conclusion, when they should be given in. 
2, 3. If none are advanced, the cause is concluded. 4. After conclusion no 
exceptions are admissible. 

Title CXLV. When a cause is said to be concluded as to some incidental 
article, previously to the final sentence in the principal suit, p. 295. 

1, 2. Examples of incidental articles, which are frequently given in. 3. 
Form of the allegation. 4. Negation of the adverse party : the judge's 
assignation. 5. The judge's second assignation. 6, The conclusion. 7. No 
further exceptions allowed. 

Title CXLVI. Conclusion in a plenary suit, when and how effected, p. 296. 

1. On the day assigned to propound all acts, in a plenary suit. 2. The 
proctor's allegation and petition. 3, 4. The adverse proctor's proceedings. 
5. The exhibition of all acts, and the assignation to conclude, brings on the 
conclusion. 6. The absence of any proceedings on the day assigned to pro- 
pound all acts has the force of a conclusion^ 



352 APPENDIX. 

TiTLB CXLVII. The prayer on the day assigned to conchide in a plenary 

suit, p. 297. 

1. The proctor's prayer. 2. The judge concludes with the party. 3. Term 
assigned to hear sentence. 4. The other party dissents, if he distrusts his 
cause. 5. Otherwise he conchides with the party concluding. 6. Such 
other party may pray sentence. 7- The reason. 

Title CXLVIII. Conclusion in a summary suit, when and how effected, 

p. 298, 299. 

1. On the day of the first assignation to hear sentence, the party prays to 
be assigned to hear sentence on the next court day. 2. How the other 
party should act. 3. The second assignation brings on the sentence. 
4. What if nothing is done on the first day assigned for sentence. 5. On 
the day of conclusion a term is assigned for informations. 6. When and 
where informations are heard. 7* The proctors should be present at infor- 
mations : the reason. 

TiTLB CXLIX. Informations given to judges> p. 300. 

1. Previous to informations the plaintiff^s advocate reads the libel, 2. and 
the answers, 3. and the depositions of witnesses. 4. Then the advocate on 
the other side reads the counter allegations and proofs. 5. Then follow 
informations on the points of law. 6. How and when the judge interposes. 
7. Length of informations. 

Title CL. What a sentence is : and how manifold sentences are, p. 301. 

1. Sentence follows the conclusion and informations. 2. It is the third 
branch of a suit : and is called terminative or definitive. 3. Explanation of 
the term. 4. Sentences twofold. 5. Definitive. 6. Interlocutory. 

Title CLI. What an interlocutory decree is, having the force of a definitive 

sentence, p. 302, 303. 

1. A decree is then said to be interlocutory, when it is final. 2. Examples. 

Title CLII. The form of pronouncing sentence in pain of the contumacy 
of the proctor, or the principal party, p. 304 — 306. 

1. The judge assigns a day for delivering sentence : the adverse party 
admonished to be present. 2, 3. If such party is absent, his contumacy 
accused. 4. He is three times called: and pronounced contumaciously 
absent : definitive sentence then pronounced. 5, 6. Form of the sentence. 

Title CLIII. The assignation to hear sentence made in presence of the 
proctor, or the principal party in a suit, has the same force and efiect as a 
special monition to be present on the day assigned to hear sentence, p. 307. 

1. Assignation to hear sentence being made in presence of the principal 
party, or his proctor, sentence may be delivered on the day assigned, without 
a monition, notwithstanding the absence of the party. 2. The reason. 3. 
Extra caution. 4. If sentence is not delivered on the day assigned, no other 
day can be fixed, so as to make the absent party contumacious. 5. The 
reason. 6. Mode of avoiding the difficulty. 
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TiTLB CLIV. The form of the sentence, supposing the defendant has died 
subsequently to the contestation of suit, p. 308. 

1 . No sentence can be pronounced against a defunct party. 2. Form of 
the sentence in that case. 3. Who may be called to see the execution of the 
sentence. 

Title CLV. The form of the sentence when delivered in presence of the 
proctor or his party : and the necessary protest of appeal by the unsuc- 
cessful party, or his proctor, at the time, p. 309, 310. 

1. The proctor draws up the sentence in writing. 2. And tenders it to 
the judge. 3. Custom in the Court of Arches. 4. Form of reading the 
sentence. 5. The word *' justice" inserted by the judge in the sentence. 
6. The reason. 7, 8. The successful party's prayer. 9. Names of persons 
present in court taken down by the registrar, as witnesses to the delivery of 
the sentence. 10 — 12. The opposite party's protest and appeal. 

Title CLVI. It is lawful to complain of nullity of sentence, or any other 
nullity, before the judge himself against whom the complaint is directed, 
or before a superior judge, p. 311. 

1, 2, 3. A party aggrieved : to whom he may complain : the reason. 4. 
Examples of nullity. 5. Nullity must be particularly specified. 

Title CLVII. The nullity of the sentence or acts, of a superior judge, may 

be alleged before an inferior judge, p. 312. 

1. Appeals and complaints to an inferior judge against his superior not 
allowable. 2, 3. But, incidentally, an inferior judge may pronounce on the 
nullity of the sentence of a superior judge : the manner of doing so stated. 

Title CLVIII. The form of the prayer that sentence may be ordered fw 

execution, p. 312. 

1. If the judge appealed against is not inhibited within the term assigned : 
or within fifteen days. 2, 3, 4. He decrees the party against whom sentence 
was delivered to be called to show cause why sentence should not be ordered 
for execution. 

Title CLIX. The form of ordering the sentence for execution by the judge, 
if the party against whom the sentence was given appears, p. 313 — 316. 

1. Party called upon to show cause why sentence should not be ordered 
for execution : his appearance. 2. Form of the prayer against him. 3. His 
answer : first term of appeal : what it is, and what it is called. 4. Term 
assigned to prosecute an appeal. 5. The term having lapsed, the other 
party who gained the suit may require sentence to be ordered for execution, 
without any other citation. 6. The reason. 7- To obtain inhibition is in 
effect to prosecute an appeal, though the judge appellate is not informed 
thereof. 8, 9' Its operation, notwithstanding the sentence is ordered for 
execution. 10. The appellant party protesting. 11. Doubtful point. 12. 
Adverse party, when admonished to prove the due interposition of an appeal. 
13. How it may be proved. 14. Term assigned to prosecute the appeal. 
15. Failure of proof. 16, 17. Longer time, when allowed to prove the fact 
of appeal. 18. The reason. 
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TiTLB CLX.' The petition of the proctor against the executors or adminis- 
trators of a party deceased, to show cause why sentence should not be 
ordered for execution, p. 31 7. 

1. Form of the allegation and petition. 2. Sentence ordered for execution. 

Title CLXI. Settlement of the value of matters decreed in sentence, pre- 
paratory to, and at the time of, ordering sentence for execution, p. 318, 319. 

1, 2, 3, 4. Different examples adduced, (legacy suits : tithes : procurations : 
pensions,) in which sentence has been given without the value of the matters 
adjudicated being ascertained. 5. The plaintiff must call the defendant to 
see the settlement or liquidation of the value after sentence : witnesses pro- 
duced: their depositions published. 6. The value being ascertained, the 
sentence is ordered for execution. 7* If the adverse party is absent, he 
should be called. 8. The reason. 9. If he appears, he may except against 
the witnesses. 10. Unless after the publication of the depositions, if the 
value was alleged in the libel. 

Title CLXII. Petition for, and decree of, a monition to pay costs, p. 320, 321. 
1. Application to the judge. 2. His decree. 

Title CLXIII. Execution of a monition for costs : and the form of de- 
nouncing excommunication by a definitive sentence, for the non-payment 
thereof, p. 322. 

1. The proctor who has gained the suit should apply for a monition, and 
see that it is executed. 2. If the other party does not comply with the moni- 
tion, he is excommunicated. 3. If he remains obdurate imder this sentence 
forty days, he is imprisoned. 

Title CLXIV. Renewal of a decree for costs, or for the principal sum, 

p. 323, 324. 

1. If the monition has become null by delay, or for any other cause. 2. 
The proctor who obtained the decree should state the fact, for the purpose 
of obtaining a renewal of the decree. 3. The judge's sentence. 
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A SYNOPSIS OF THE PRACTICE IN THE CONSIS- 
TORY COURTS ; 

OR, A BRIEF COMPENDIUM OF JUDICIAL PROCEEDLNGS IN 

ECCLESIASTICAL SUITS. 



1. A SUIT consists of three parts ^ : — 

The beginning, q. e, contestation of suit. 
The middle, q, e. proofs. 
The end, q, e. the sentence,^ 

2. But previous to the contestation of suit, some steps are to be taken, 
called preparatory, viz. : — 

The citation. 

The certificate of the citation. 
The appointment of a proctor. 
The introduction of a libel. 

3. The proceedings which follow contestation, are : — 

The answer of the principal party. 
And the assignment of a term probatory. 

Answers. 

/"Their production, 
\ and examination. 
Witnesses. ^ The publication of their depositions, 

I and exceptions (to the witnesses and their 
4. Proofs are by ^ V. depositions). 

Their exhibition, 
proof. 
Instruments.^ — exceptions. 

scrutiny, 
collation. 



1 Artbar Browne gives the following short analysis in bis Compendinns View of the 
Ecclesiastical Law : — 
In every plenary cause there are three parts. 
One, from the citation to the contestation of suit inclasively. 
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5. The proceedings which immediately precede the sentence, are. 

To propoimd all acts, in plenary causes. 

The term J'^^ ^^^^ sentence, on the primary assignation, in 

summary proceedings. 

To conclude, in plenary suits. 
Informations. 

6. Some things follow the sentence, which are called posterior, viz. : — 

The execution of the sentence ; 
And the taxation of costs. 

7. There are other proceedings, not in themselves necessary, but which 
may incidentally occur in any stage of a suit, viz. : — 

Contempt. 

Contumacy. 

Excommunication. 

Absolution. 

Oblation (or deposit of matters adjudged.) 

Sequestration. 

Oaths. 

Costs. 

8. The principal divisions of a suit are sometimes more briefly expressed 
by, first, second, third. 

The first, extending from the commencement of the action, to the 

contestation of suit. 
The second, from the contestation of suit, to the conclusion. 
The third, from the conclusion, to the definitive sentence. 

9. All causes which come before the ecclesiastical courts, are either — 

rof oflfice. 
Causes < or 

(.of instance. 

{Either instituted by the mere ofiice of the judge ; 
or, 
by the ofiice of the judge promoted. 

{Either on account of some crime committed ; 
or, 
on suspicion of some crime. 

12. Proceedings by the mere office of the judge, are, when the judge pro- 
ceeds in his own name against an individual charged with a crime, on the 
petition of a party, by accusation, or by denunciation. 



The second, from tbe contestation of salt exclasiFcly, to conclasion in the caase incla- 
sivelj. 

The third, from the conclasion to the definitive sentence. 

Under the first division he considers — 1. Citation. 2. Contumacj. 3. Appointment 
of a proctor. 4. The libel. 5. Exceptions, replication, and contestation of sait. 

Under the second — 1. Farther allegations ; with exceptions. 2. Personal answers ; 
with exceptions. 3. Proofs by witnesses. 4. Pnblication. 5. Term to propoand. 6. 
Conclasion. 

Under the third — 1. Sentence. 2. Execution. — Ed. 
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13. The cause is then described^ as, ^' the officeof the judge against A. B." 

14. The office of the judge is said to be promoted, when the accusation is 
brought, and the suit prosecuted, in the name of another. 

15. Then the cause is described as, '' the office of the judge promoted by 
C. D. against A. B/' 

r Plenary, 

16. All causes of instance are< or 

(.summary. 

] 7* They are plenary, when, strict regard being had to the rules, order, 
and solemnities of the ecclesiastical court, the suit is regularly contested ; a 
proper interval is allowed to propound all acts ; and a term is assigned to 
conclude ^ 

18. Causes are summary, when, the parties proceeding briefly without such 
forms and solemnities of law, there is no contestation of suit, nor any term 
allowed to propound all acts, nor any term assigned to conclude. 



19. The mode of proceeding in a plenary cause, brought at the instance of 
a party, is as follows : 

20. In the first place, the citation is extracted ; and executed ; and the 
due execution thereof certified to the judge. 

21. This certif3ring may either be by the oath of the party (t. e. of him 
who delivered the citation), 

22. Or by his certificate in writing, authentically sealed, and duly delivered 
into court. 

23. On the introduction of this certificate, the proctor for the plaintifif 
has first and before all things to exhibit his proxy, and make himself a party 
in the suit. 

24. At the same time exhibiting the citatory mandate with the above- 
mentioned certificate. 

25. If the party cited does not appear, the proctor for the plaintiff prays 
that he may be called by the crier of the court. 

26. And if, after being duly called, he still does not appear, he is accused 
of contumacy, and the plaintifi^s proctor prays, that in pain of his contumacy 
he may be excommunicated ^. 

27. But, if the defendant does appear personally, the proctor for the 
plaintiff, in his presence, exhibits a libel, and requires him to be ad- 
monished to answer thereto, and to appear in court (every session) till the 
definitive sentence inchmoe, either by himself, or by his proctor lawfully 
appointed. 

28. Remark, incluswe here means, till the definitive sentence has been 
pronounced by the judge. 

29. If the libel is not ready for delivery, the defendant is admonished to 
appear to receive the libel on the next court day. 



> If there is the least infringement, or omission, in this order, the whole proceedingpi 
■re annulled. — Cockbam, p. 6. 

^ Bj the 53d Geo. 3. cap. 127. the panishment of contamacj is now imprisonment, 
and notexcommanication.— Ed. 
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30. Id case the defendant employs a proctor in the sint, that proctor 
may, and should be constrained by the plaintiff's proctor, forthwith to ex- 
hibit his proxy. 

31. After the defendant's proctor has so exhibited his proxy, and made 
himself a party in the suit, (without which exhibition of proxies on both 
sides, the proctors severally making themselves parties in the suit, each for 
his own client, the proceedings are irregular and null,) the proctor for the 
plaintiff gives in his libel, and requires an answer thereto. 

32. The answer brings the parties to what is termed, contestation of suit : 
without which the suit cannot proceed in a plenary cause ; as has been 
stated above. 

33. Suit being contested, the proctor for the plaintiff prays a decree for 
the principal party ; repeats his libel ; and prays that it may be repeated by 
the judge, in force of positions and articles ^ 

34. Or, if he does not make such petition, the adverse party constrains 
him to ask for a term probatory. 

35. A term probatory being assigned, it is competent for the proctor of 
the plaintiff, within that period, to produce witnesses, and have them ex- 
amined. 

36. Which may be done, either by producing them personally in court, 
or by praying a commission, directed to those parts where they live, for 
their examination before commissioners. 

37. The principal party (regularly) should be produced within the term 
probatory above-mentioned. 

38. But instruments may be produced at any time before the conclusion, 
nay, even after the conclusion, if such documents have been recently dis- 
covered. 

39- If witnesses are produced personally in court, or elsewhere before 
commissioners, the proctor of the plaintiff should be careful to have the 
proctor of the adverse party present : or if such production of witnesses is 
in the absence of the defendant's proctor, it should be in pain of his con- 
tumacy : otherwise the production of witnesses, and the proof by witnesses, 
are ipso facto null. 

40. Witnesses being produced, and sworn, and examined, the proctor of 
the plaintiff prays publication of their depositions, lliis he does in presence 
of the adverse party, or his proctor : or in pain of their contumacy, if absent. 
The publication would otherwise be void. 

41. The form of praying publication is, " saving the examination of the 



1 Arthur Browne, in hiti Compendioas View of the Ecclesiastical Law, observes, (vol. 
ii. p. 103. ed. 1799.) " The promovent's proctor, on patting in the libel, prajs the 
iropagnant's proctor's answer, who then pravs a time to he assigned him to prepare an 
answer, which, in the common coarse, is the next court day, bat maj be enlarged at the 
discretion of the judge. The promovent's proctor.also sajs, or rather is supposed to saj, 
that he repeats the libel, and prajs that it may be repeated in vim positionum et ariicu" 
lorum.'* In another place he observes, " In ancient times, besides the libel, there were 
put in, after contestation of suit, positions and articles. These are all now comprehended 
in the libel. The positions were intended to be answered bj the adversary, the articles 
to be proved, and what was posited could not be controverted, qui ponit, falelur, but 
neither of them were in an interrogatory form, any more than is any part of the libel in 
the spiritual court." — Ed. 
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witnesses produced * :" or, " saving the repetition of the witnesses elsewhere 
examined.'* 

42. When the plaintiff's proctor considers that his client's interest is 
sufficiently estahlished, in a plenary cause, he prays a term to be assigned 
him to propound all acts. 

43. But in a summary cause he prays a term to be assigned to hear sen- 
tence on the first assignation. 

44. This prayer may be made, and in fact usually is made, saving the exa- 
mination of the principal party, wherever he has not already been examined. 

45. At this stage of the proceedings, when a term has been assigned to 
the plaintiff's proctor to propound all acts, in a plenary suit, and to hear 
sentence on the first assignation, in a smnmary suit, the proctor of the 
defendant must make exceptions against the witnesses of the adverse party, 
or state his defence, whatever it may be: otherwise, his opportimity of 
doing so is finally lost, as far as regards this suit : because, if no counter 
petition is made on this court day, the conclusion of the cause is forthwith 
tacitly induced. 

46. But, if the defendant's proctor does then tender exceptions against 
his adversary's witnesses, or proposes any other defensive matter, similar 
facilities are allowed him to bring forward his proofs, as had been conceded 
to the other party, and the like mode of proceeding is to be observed. 

47. For the defendant, in making any propositions which he may wish 
to advance, so far becomes plaintiff. 

48. On the same principle, and by a similar process, further time is 
allowed to the plaintiff to bring in his replication, and again to the de- 
fendant for his duphcation. 

49. When the proofs on both sides are complete, and also the publication 
of proofs, the court proceeds to the conclusion, in a plenary cause, by de- 
creeing a term to propound all acts. 

50. And on that term, or day, all acts enacted, and all instruments are 
exhibited by the proctors on both 8ides> or by him who entertains the most 
confident hopes of his cause : and a term is appUed for to conclude. 

51. On the day thus appointed the parties conclude with the judge con- 
cluding. And a term is prayed for, and assigned, to hear sentence. 

52. When the appointed day for delivering the judgment of the court 
arrives, the proctor says, ** I proffer to the judge the form of a sentence, 
which I pray to be promulged." 

53. At the same time, the proctor of the adverse party makes a similar 
request : or otherwise, merely says, ** I pray justice." 

The Author has only further to notice, that he has sedulously laboured, 
throughout this work, to the best of his poor ability, to give a correct 
account of the rules to be observed in our Consistory Courts, according to 
the method just described, which appears to him the most useful, and most 
appropriate which could be devised. And as far as he was able, he has 
accurately arranged the subjects agreeably to the established forms of 
ecclesiastical proceedings, and in the order marked out in the following 
analytical summary. 

1 That is, the witnesses produced having been first examined, or without prejudice to 
such examination. — Ed. 
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ANALYTICAL SUMMARY. 



Courts. 
Court days. 
Judges. 
Causes. 
Parties to a suit. 

^ Competency of jurisdiction. 
I Title of the judge. 
Citation } Primary citation. 

i Execution of citation. 
vDecree by ways and means. 

{Common certificate. 
Authentic certificate. 
Objection against certificate. 



Petition for a de- fg^^ ^TfF^'^^.^^^^^.^Ft- 
ie of contemptU'"'''^'!^*'"^ '^'^ -""^'^'^r- 1 . 
" (.Against commissioners for neglect. 

Contempt'^ /-Articles. 

ProceedinKS in ) STS"" "^ *''* ^^' 
contempt \ An«.ers. 

V Sentence. 

Contumacy /^^^^^io^^ of citation, 
wimacy "^^ Puniginnent of contumacy. 

Sentence of excommunication. 

rThe exconununicated person obdurate. 
Excommunication ^ Denunciation < The excommunicated person perjured. 

L Participators in the excommunication. 

-Apprehension of the party exconununicated. 

Absolution /?.1P°«!* ^^ T5.^y ^!i^ *^^ registrar. 
\ Liberation of the party imprisoned. 

{Proxy in a suit. 
Assignation of advocates and proctors. 
Substitution of a proctor. 
Proctor discharged of his office. 
In what cases he is not discharged. 
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/ Cause dismissed^ for not prosecuting the suit. 
k Petition for the libel. 
1 Neglect to libel. 
Libel Ca^ise dismissed, for not libelling. 

) Production of the Ubel (}" ^ P^fJl^^'-, 
m (^ In a summary suiy* 

Revocation of literal errors. 

^ . . .. e .. f Peremptory exceptions. 
Contestation of suit (contestation of suit. 

Decree for answers. 
Commission for answers. 



Answers 
of the 

principal 
party 



Production of the principal party {P^^J^^^^^^?,*'-* 

'Answers by a syndick {^^^1^*^"' "^^^'''^^^ 
I Revocation of a judicial confession. 
Insufficient answers {coSon presumed. 



Refusal to answer 



Excommunication. 



Term ") 
nrobatorv 1 '^^"^ common to both parties. 



Production 

of 
witnesses 



Examination 

of 

witnesses 



Compulsory. 

Charges of journey, and other expences of witnesses. 

Production of witnesses. 

Production after publication. 

Impediments to production. 

Interrogatories. 
Examination in the registry. 

^Grant of commission. 
I Substitution of proctor. 
I Delivery of commission. 
1 Execution of commission. 
Examination by 7 Certificate of the execution of commission, 
commission \ Exhibition of the executed commission 
I into court, 
ff Renewal of commission. 
^Commission directed to a judge exer- 
cising an independent jurisdiction. 






u^^^^i.* „„ C Insufficient answers to interrogatories. 
5: * 1 Refutation of witnesses. 



agamst 
witnesses 



Exhibition of 
Instruments 



\ Confirmation of witnesses. 

'.Witnesses defamed by the litigant parties. 

r Exhibition. 
Exhibits < Protest. 
L Answers. 

r Petition. 
Scrutiny < Monition. 

L Proceedings on a scrutiny. 



riofV,- rOath of calumny. 
^^*'*«\Oath8uppletory. 
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Terms to propound all acts TSteps preparatory to ^ 

To hear sentence on the^ f^^ conclusion. 



first assignation (^Impediments 

Upon an incidental article, 
suit, 
summary suit. 

Informations 
in a cause 



Conclusion ofl fUpon an inci 

a cause ^Conclusion ^ In a plenary 

J LInasummar 

> Informations. 

Interlocutory decree having tbel , j 
force of a definitive sentence J "v"".*"/- 



{In pain of absence. 
When the party U deceased, 
iin.— .V -^ • * f Protest of 

When the party 18 present. \ ^^ 

--riti«8 (Complaint of nullity. 

Execution of f Execution, 
sentence \ Apportionment of the value of matters adjudged. 

{Decree. 
Execution of the decree. 
Non-payment. 
Excommimication . 

The principal mat-^ 
expences of suit J 
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As the dates in the Table of Court Days, which is given in the next succeeding 
Appendix (No. V.) differ in some respects from those in our calendar, it is 
essential to remark, that Oughton wrote before the introduction of the new 
style, by which several alterations and improvements were effected, well 
worthy of notice. In order satisfactorily to explain what these changes were, 
we would give a rapid survey of the general question on which they depend, 
thinking such a brief notice may prove, at the same time, useful and inte- 
resting to the reader. The points to be ascertained, are, whcU changes were 
effected in our calendar, and why ? which, in other words, is to ask, how 
was time calculated before the new style ? and what is our present mode of 
reckoning ? 

The first founder of the Roman empire is said to have divided the year 
into ten months ', of which the first was called Martins (March), the second, 
Aprilis (April), &c. Numa Pompilius added two months, Januarius (January) 
and Februarius (February), leaving. February the last month, or end of the 
Roman year '. This division of the year by Numa was in imitation of the 
Greeks, and for the purpose of making the course of the months correspond 
with the lunar revolutions. But, according to this mode, the year was not 
complete ; i. c. there was a deficiency of several days with reference to the 
annual return of the seasons, and the circuit of the earth round the sun. 
To remedy such defect, Numa ordered, that in every other year an extraor- 
dinary month, called Mensis Intercalaris, should be added, between the 
23d and 24th of February 3. But its length was not fixed. Which allowed 
of the Pontifices, to whose discretion it was left, making it subservient to 
purposes of private convenience or state intrigue. At length, Julius Caesar 
put an end to the disorder, by abolishing the Mensis Intercalaris, and 
making a completely fresh arrangement. He regulated time by the course 
of the sun, dividing the year into twelve parts or months, of the same 
number of days which they now contain *. This was the famous Julian 
year. Which has ever since continued the measure of time, with the excep- 
tion of certain emendations, comparatively trifling, which took place at the 



» Ovid. Fast. I. 27—40. III. 75—100. 

2 Ovid. Fast. II. 49. Cicero, de Legibus, 2. 21 . 

3 Livy, lib. I. 19. 4 Sactonii Julias Caesar, 40. 

C C 
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introduction of the new style, and which rendered the arrangement complete. 
It was in the year 1582 that these improvements were effected in Roman 
Catholic countries by Pope Gregory. And they were in consequence of his 
observing, that the vernal equinox, which at the council of Nice, A.D. 325, 
had not fallen till the 2l8t of March, then occurred on the 10th of that 
month. He therefore caused ten days to be struck out of the calendar, 
between the 4th and 15th of October. By which he made the civil year 
agree with the solar year, or the motion of the sun round the ecliptic ; or, 
rather, by this computation, he made the difference so trifling, that now, 
the real motion, which is completed in 365 days, 5 hours, 49 minutes^ varies 
from the calendar only about one day in 5200 years. 

In England, this alteration of the styles was not effected till the 24th year 
of George the Second's reign, A.D. 1752, when an act was passed (24 Geo. 
II. ch. 23.) assimilating our calendar to the Gregorian computations. The 
new arrangement began on 1st January, 1752, which was declared to be the 
first day of the year. For, previously, though the ecclesiastical year had 
always begun on the first of January, called New Year's day, the civil com- 
putation had not conmienced till March 25th \ The plan of dating from 
the commencement of each king's reign, rather than from the year of the 
Lord, had also been very general. In this year, then, A.D. 1752, it was j 

enacted, that eleven days should be dropped, between the 2d and 14th of \ 

September, so that the natural day next succeeding the 2d September was, 
for that year only, reckoned as the 14th. At the same time, it was ordered, 
that the two fixed terms of St. Hilary and St. Michael should be held on the 
same respective nominal days, t . e. eleven days sooner than before. Whilst 
the two moveable terms of Easter and Trinity were regulated by new tables 
and rules, to be prefixed to all editions of the Book of Common Prayer sub- 
sequent to the passing of the Act. These are the tables and rules which we 
now abide by. And taking them as our guide, we will, in the next artidle, 
notice such variations of the style, as occur ; or, in other words, we will 
point out in what respects Oughton's table differs from the modem computa- 
tion. — Ed. 



I We confine oar observations to that part of Great Britain, called England, not inclad- 
ing Scotland. 



i 
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COURT OF ARCHES. 



The festivals which formerly governed the court days^ in each term^ were 
as follows : — 



HILARY TERM. 



StHilary Jan. 12» 

St.Wolstan — 19 

The Conversion of St. Paul — 25 

The Purification Feb. 2 

St. Blasius — 3 

Virgin Scholastica — 10 

St. Valentine — 14 



Ash Wednesday Feb. — 

St. Matthias — 24 

St. Cedde or Chad ...... March 2 

Perpetua et Fselicitas. ... — 7 

St. Gregory . . . . .^ — 12 

The Annunciation — 25 



EASTER TERM. 



Easter-tide -« • • •-•April 1 5 

St. Alphege — 19 

St. Mark the Evangelist . . — 24 * 



The Invention of the Cross. . May 3 

St. Dunstan^..^- — 8' 

Ascension Day ^— — 



TRINITY TERM. 



Trinity May — 

Corpus Christi — — 

St. Boniface June 5 

St. Barnabas — 11 

St. Botolph — 17 

The Nat. of St. John Bapt. — 24 



St. Peter and St. Paul June 29 

St. Thomas July 7 

St. Swithun — 15 

St. Margaret — 20 

St. Anne — 26 



1 In oor calendar the daj dedicated to St. Hilary falls on Janaary 13. — Ed. 
3 St. Mark's day now falls on April 25.— Ed. 
3 St. Dunstan's day is May 19.— Ed. 

cc2 
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MICfFAELMAS TERM. 



St. Faith Oct. 6 

Edward the Confessor .... — 13 
St. Luke the Evangelist. ... — 18 
St. Simon and St. Jude. ... — 28 
All Saints' day Nov. 2» 



St. Martin Nov. 11 

King Edmund — 20 

St. Catharine — 25 

St. Andrew the Apostle . . — 30 
Conception of the B. V. Mary..Dec. 8 



All Saints* day falls on November 1. — Ed. 
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ON THE TABLE OF COURT DAYS NOW ' IN USE 

IN THE ARCHES' COURT, 

ACCORDING TO THE APPOINTMENT OF THE DEAN. 



HILARY TERiM. 

1. The first court is on the day after the feast^ or day dedicated to Bishop 

St. Wolstan, t. c. on (here mention the day of the week) the 20th of 

January. 

2. The second court is on the day after the feast, or day dedicated to 

St. Paul the Apostle, t. e. on (here mention the day of the week) the 

26th of January. 

3. The third court is on the day after the feast, or day dedicated to 

Bishop St. Blasius, t. e. on (mention the day of the week) the 4th of 

February. 

4. The fourth court day is on the day after the feast, or day dedicated to 

Bishop St. Valentine, t. e. on (mention the day of the week) the 15th 

of February. 

EASTER TERM. 

1. The first court is on the day after Eastertide, or the season dedicated 
to the solemnity of Easter. 

2. The second court is left open. 

3. The third court, ditto ditto. 

4. The fourth court is on the day after the feast, or day dedicated to the 
ascension of our blessed Lord and only Saviour, Jesus Christ, (here add the 
day of the week) day of May. 



1 It must be borne in mind, that the word now, in this translation, refers to the lime 
when Oughton published his Ordo, which is more than 100 years ago. — Ed. 
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TRINITY TERM. 

1. The first Court is on the day after the feast, or day dedicated to the 

holy and undivided Trinity, (here add the day of the week and the day 

of the month). 

2. The second court is ad libUtm^ but sometimes on the day after the 
feast of St. John. 

3. The third court, ditto ditto. 

4. The fourth court, ditto ditto. 



MICHAELMAS TERM. 

1. The first coiut is on (here mention the day of the week) the 23d 

of October. 

2. The second court is on the day after the feast of All Souls, «. «. on 
(day of the week) the 3d of November. 

3. The third court is on the day after the feast of Bishop St. Martin, «. e. 
on (day of the week) the 12th of November. 

4. The fourth court is on the day after the feast, or day dedicated to 
St. Edmund, king, t. e, on (day of the week) the 2 1st of November* 

5. The fifth court is on the day after the feast of St. Andrew the Apostle, 
t. e, on — (mention the day of the week) the Ist of December. 
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1. On the first general session in every term, the official principal of the 
Court of Arches fixes upon all the other court days, or times of public sitting 
to be observed for the administration of justice throughout the term. 

2. But, from records in the ancient archives of the Arches' Court, and 
from other very old MSS. the author finds, that, formerly, the court days 
assigned to the different terms in the Court of Arches were fixed to be an- 
nually held on the days respectively next after the feasts specified in the 
Appendix, No. V. The fact that this regulation, or order of the court 
days was, in former times, adopted and acted upon, is confirmed by the 
following entry :— 

3. '' The Court of Arches, as it is the first in rank, so is it the directrix 
of all the others. Whenever she commences, the others follow in succession. 
To know when she begins, it is necessary to observe cert^ specified festi- 
vals in each term, which are easily found by consulting any almanack or 
calendar. The Court of Arches is regularly holden on the day following the 
said festivals, tmless the rule or custom is superseded by a decree of the 
judge, on account of the too short interval between the same, or for some 
other urgent cause *." 

4. As we mentioned above, the system adopted at the present day is differ- 
ent. Now the dean of the Arches appoints the days on which the courts 
are to be held. This he does on the first day of each term. And he follows, 
for the most part, the order which is contained in Appendix, No. VI., unless 
it seems good to him, for special reasons, to make any alteration. 

5. But, further. In addition to the court days mentioned in the Appendix 
No. VI., it is usual for the dean of the Arches, after the manner of his pre- 
decessors, to appoint another general day of hearing causes (for the conve- 
nience of the suitors, and in order that the business of the court may be 
proceeded in more expeditiously,) at the conclusion of each of the three 
following terms, viz. Trinity term, Michaelmas term, and Hilary term. For 
the most part, the judge fixes upon a period not later than eight days after 
the last regular court day in each term. This day is called extraordinary. 
And differs from the others, inasmuch as the official does not then sit in 
open court, nor in the public hall of judgment, but he attends, both for the 
purpose of receiving informations, and for delivering his judgment on any 
matter, in the supper room of the College of Advocates. 



' For an account of these festivals, see Appendix, No. V. — Ed. 
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6. It must be noticed, however, that at these meetings no suits are pro- 
ceeded in, which relate to the more heinous crimes, such as incest, adultery, 
fornication, simony, drunkenness, (when it is openly disgusting,) and other 
offences of notorious infamy, and which are attended with public scandal. 
Causes of this description are only heard in open court. 

7. It is, moreover, the custom of the dean of the Arches to attend in the 
said supper room of the College of Advocates, once or oftener, on any day 
or days (not being holidays) preceding any court day in full term ; (the 
judge fixes upon the time at his pleasure, but seldom names any day before 
the court has met regularly) in order to receive informations on incidents, 
and on the merits of any cause, which require the pleadings of learned 
civilians ; that thus he may be enabled to assign the parties to hear his 
judgment, either with reference to the facts or the law, on any petition of 
the proctors ; and may determine, concerning the admission or rejection of 
allegations, and the like. 

8. Then, also, the judge hears argimients from the advocates on both 
sides on the merits of any cause, after the conclusion, and previous to the 
delivery of his sentence. 

9. Sometimes, also, in particular cases, and for urgent reasons, informa- 
tions are received, and decisions given, after term time, on some dsLj specially 
appointed. This is the custom in the Prerogative Court, as well as in the 
Court of Arches. The judges in these courts respectively fix the time, which 
is regulated entirely at their discretion, according to the circumstances of 
the case. The same is done in the other courts mentioned below. 

10. The special days, thus fixed upon to receive the decision of the judge, 
or for the hearing of informations, even though they occur in full term, are 
not held as court days, but are always considered extrajudicial. 

11. By custom, however, the days which are called extraordinary in all 
courts, and the days fixed upon in the vacation for hearing cautions in the 
Prerogative Court of Canterbury, even though held after the conclusion of 
the terms in the different courts respectively, nevertheless have very fre- 
quently, by the special assignment of the judge, and after due notice given 
to the proctors on both sides, to attend on such days, obtained the same 
validity as regular coiut days, with respect to the interposition of the judge's 
decrees, and his definitive sentences ^ 



1 Vide observations in tit. 152, note (1), 14, 15, IC— Oaghtoo. 
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1. It maybe desirable and useful to the reader^ and not foreign to our 
purpose, shortly to notice here some matters proper to be known with refer- 
ence to the different ecclesiastical courts held within, or near to, the city of 
London ; more especially as to the days on which they meet for the dispatch 
of business. 

2. It has already been stated, that the Court of Arches takes the lead of 
the other courts in the arrangement of her court days, and is the guide and 
directrix they follow in fixing upon the course of their meetings in each 
term. On that principle, the days of public business adopted by the other 
courts, respectively, are as follows : — 

3. First, with respect to the High Court of Admiralty, which, though not 
to be numbered among the ecclesiastical courts, yet is mentioned here as 
following the same rules with them, and resting on the same foundation of 
the civil law. This court was formerly held in the parish church of St. 
Margaret, Southwark, in the county of Surrey. Now, it is held in the public 
hall of the College of Advocates. It meets on the same day in which the 
Court of Arches sits, but not till after it^ being held subsequent to twelve 
o'clock at noon. 

4. The Prerogative Court of Canterbury has been already spoken of ^. It 
meets in the abovementioned place (the public hall of the College of Advo- 
cates,) for cases of information in the morning, and for general business 
after twelve o'clock, on the day following that in which the Court of Arches 
assembles (if that day be not a holiday). Note, that even during the vaca- 
tion, which follows the terms of Michaelmas, Hilary, and Trinity, special 
days are fixed upon, such as the judge of the court thinks expedient, for 
hearing cautions, receiving informations, and sometimes for p&ssing sen- 
tences. 

5. The supreme Court of Delegates is held on the day following the Pre- 
rogative Court, (that day not being a holiday,) for hearing informations in 
the morning, for general business after twelve at noon. It is held in the 
forementioned hall of the College of Advocates, for all ordinary acts in all 
causes pending in the court. But for all acts more than ordinary, and in 
passing definitive sentences, the said court, for the most part, meets in the 
public hall of the College of Seijeants-at-law. Though not always, nor of 
necessity, there ; as the judges of the Court of Delegates have the power of 
fixing upon the place of their sittings. 

6. In ancient times, as we learn from searching the archives of their court, 
the Delegates were wont to meet, both for the purpose of delivering decisions, 
as also for transacting all ordinary and extraordinary businesses, either in 

1 Tit. III. $4- note 6.— Ed. 
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the consistory of the cathedral church of St. Paul, in London^ or in the 
common hall of the College of Advocates. 

7. The Consistorial Court of the bishop of London, and the Court of the 
Commissary of the said bishop, are held, as often as it seems fit to the judges 
of the said courts, on the day folloviring the Court of Delegates, (that day 
not being a holiday,) before noon, in the consistorial chamber, Teithin the 
cathedral church of St. Paul in London. The first court day, or session, in 
every one of the four accustomed yearly terms, is always then held within 
the consistory at St. Paul's. But, on the other court days, or sessions, of 
every term, it is not at all unusual for the courts to meet in the conunon 
hall of the College of Advocates ; if the judge, in the exercise of his discre- 
tion, so thinks proper to appoint. 

8. The Consistorial Court of the bishop of Winchester, as also the Court 
of his Commissary, are held in the parish church of St. Saviour, in the 
borough of Southwark, in the county of Surrey, on the same day as the 
courts of the bishop of London, but not till the afternoon. 

9. The Court of the Commissary of the very reverend the dean and the 
chapter of the cathedral church of St. Paul, London, formerly met for 
business in the parish church of St. Gregory; but now it is held in the^ 
chapter-house of the said cathedral church, in the morning of the day (not 
being a holiday,) after the court of the bishop of London. 

10. The Court of the Commissary of the archdeacon of London was for- 
merly holden in the church called Christ Church, London ; but now has its 
sittings in the common hall of the College of Advocates, on the day (not 
being a holiday,) after the court of the bishop of London, previous to twelve 
o'clock at noon. 

11. The Court of the Commissary of the archdeacon of Middlesex is wont 
to be kept in the building called the church house, near the parish church 
of St. Clement Danes, in the county of Middlesex, on the day (not being a 
holiday,) after the court of the bishop of London, previous to twelve o'clock 
at noon. 

12. The Consistorial Court of the bishop of Rochester, and the Court of 
the Commissary of the said bishop, are held in the parish church of St. 
Alphage, Greenwich, (otherwise called East Greenwich,) in the county of 
Kent. The court days are not fixed, depending on the will of the judge, 
and the nature of the business. Only they must not be on a feast day. 

13. The Court of the Commissary of the very reverend the dean and the 
chapter of the collegiate church of St. Peter, Westminster, is held in the 
court-house within the said collegiate church, on such day or days, (not 
being holidays,) as the judge directs ; and he determines according to the 
circumstances of the case. 

14. The Court of the Commissary of the royal peculiar and exempt juris- 
diction of St. Catharine, is kept in the church of St. Catharine, abovemen- 
tioned, near the Tower of London, on any day (not being a feast day) which 
the judge pleases to appoint, regard being had to the business before the court. 

15. The judges of these several different Courts appoint an extraordinary 
day of sitting, after the conclusion of each of the regular terms, and 8ubse<> 
quent to the extraordinary day of the Court of Arches, and the Prerogative 
Court of Canterbury. Every judge respectively fixes this day for himself.-— 
Oughton. 
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At first, the translator had a little difficulty in determining how Dies 
PaschtB should be translated. The question is, should Dies Pascha be ren- 
dered ** Good Friday," or ** Easter Sunday ?*' He has adopted the latter 
interpretation of the phrase, for the reasons which follow. Pascka is a word 
of Hebrew origin, signifying ** transitus." It is used in its primitive sense, 
in describing that event most memorable in Jewish history, when the 
destroying angel passed over (transivit) the houses of the Israelites, wherever 
the lintel and door posts were sprinkled with the blood of the lamb ; and 
slew all the first-bom in the land of Egypt i. The Lord ordained that the 
people of Israel should preserve the memory of this deliverance by a feast, 
to be kept by an ordinance for ever. In speaking of this feast, both Moses 
and St. Matthew give a new sense to the word, calling the lamb (pascha) the 
passover. For example ; Moses said to the Israelites, ** take you a lamb, 
and kill the passover ^." The ** disciples said to Jesus, where wilt thou 
that we prepare for thee to eat the passover ^," The next signification of 
the word is metaphorical. Christ is called " pascha," ** our passover," or, 
"our paschal lamb." Thus: "Christ our passover is sacrificed for us, 
therefore let us keep the feast *." After this, the word branches out, and 
we have to follow it down two separate channels. The one referring it to 
the Jewish, the other to the Christian pascha. In the former, it marks the 
day on which the paschal lamb was slain, viz. the 14th of the month Nisan. 
See John ii. 13. 23 ; and Whitby's Appendix to John xiv. In the latter it 
signifies, the day of Christ's crucifixion, or the day of his resurrection. On 
Thursday the paschal lamb was slain. Christ our passover was sacrificed 
for us on the following day (Good Friday). On Easter Sunday our blessed 
Lord passed (transivit) from death unto life. We contend for the last of 
these three acceptations of " pascha ;" or, rather, we take " pascha" here 
to refer to the last of these three periods. The first cannot be meant, 
because the reference is pot to any Jewish observance of the passover, but 
to the Christian institution of Easter. The second does not apply naturally, 
being only typical and figurative. Whereas, the third retains much of the 
original meaning of the Hebrew word. In addition to which. Good Friday 
is not, but Easter Sunday is, a feast. And in all the other cases, the eccle- 



I E\od. cbap. xii. > Exod. xii. 21. 

3 Matt. XXV* 17 4 1 Cor. v. 7. 
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siasiical courts are held after feasts. We rely, too, on the evidence of 
Grotius and Du Cange. Grotius observes, '* ^ Diximus supra Johannem 
scribere Ecclesiis quae maxim& parte ex Gentibus collect® erant. Celebra- 
bant quidem et illse memoriam resurrectionis Dominica, cm nomen dabant 
paschati9j ut ex egregi^ Irensei ad Victoriam epistol& apparet^ sed non utique 
more Judaeorum." Du Cange, in his Glossary, states, " Sancitum a Pio 
Papa scribunt, ut pascha die Dominicd, limam 14 proxime insequenti cele- 
braretur ; quod alii ab ipsis Apostolis institutum volunt/' On the whole, 
then, we conclude, that '' Dies paschse" is Easter Simday. 



1 Note to Jobo ii. 13. 
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A. 

Absence, when a person is said to be absent, 117 ; whether in respect of his person, 
or his dwelling, ibid. ; how many kinds of absence there are, 118 ; in what cases 
absent persons should be summoned, 119; when absence is presumed to be 
blamable and malicious, when not, 120; the consequences of blamable absence, 
ibid. ; absence from church an ecclesiastical ofifence, 45. 

Absolution, what is the meaning of the word, and its various acceptations among 
civilians, canonists, and divines, 137 — 1^; judicial absolution, what it is, and 
who may exercise it, 138 ; declaratory absolution, what it is, and who may pro- 
nounce it, ibid. ; the form of it, ibid. ; who may absolve parties from excommuni- 
cation, during the vacancy of an episcopal see, 139 ; different sorts of judicial 
absolution, 140; what is required from an excommunicated person previous to 
absolution, 45 ; appeal from a sentence of excommunication, how conducted, 86, 
note (1), and 143; absolution from an unjust sentence of excommunication, by 
reason of a false certificate of citation, 102 ; when absolution is granted, without 
any charge for contumacy costs, 126 ; if absolution is not obtained within forty 
days after the sentence of excommunication has been denounced, the same is 
signified to the king in chancery, and a writ issues against the offender, 129, 
note (2) ; the party seeking absolution must previously take an oath to obey the 
ecclesiastical laws, 131 ; if excommunication has been denounced for not paying 
the expences, or the principal sum in a suit, 141 ; how absolution is, in that case, 
to be obtained, 143; significatory letters to the king touching absolution, 146; 
the royal warrant for the release of the party, ibid. ; the absolution must be made 
public in all cases where the excommunication had been publicly denounced, 145, 
note (6). 

Accessory act, what it is, 77- 

Accounts of executors and administrators, subject to the examination of the Pre- 
rogative Court, 67. 

Actuary, who he is, 20, note (2) ; he is free from the liability of serving parochial 
offices, Introduction, ix. 

Accumulation of libels, what it is, 166. 

Accusation, its meaning, Oughton's preface. 

Additions to a libel, when and how permitted, 160 ; in universal, general, and singu- 
lar actions, 161. 

Administration, granting letters of, within the province of Canterbury, belonffs 
peculiarly to the Prerogative Court, when there are bona notabiliaf 66, 66 ; in 
causes of administration, a third party may intervene, 73. 

Administrator, how protected in the due discharge of his ofiice by the ecclesiastical 
law, 45 ; when the principal party dies before contestation of suit, the adminis- 
trator is liable to be called to defend the cause, 37. 

Admiralty, High Court of, how it meets in the public hall of the College of Advo- 
cates, Appendix, No. VIII. 

Admission to plead in the form of a pauper, a privilege in an ecclesiastical suit, 62; 
who may be so admitted, and at wliat stage of the proceedings, ibid. ; the allega- 
tion and oath of a pauper, 63 ; in what cases admission is refused, 64, note (4) ; 
admission of a libel, 175 ; admission of witnesses, 214. 
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Adultery, how punishable by the ecclesiastical courts, 45 ; the charge of adultery, 
how it may be alleged against witnesses, 260. 

Advocate, import of the word, 23 ; qualification of advocates for office, ibid. ; their 
official duties, 24; forms of their admission to office, ibid; disqualifications, 25 ; 
their salary, 26 ; their oath, 27 ; they form themselves into a college. Introduc- 
tion, ii. ; wliere it is situated, ibid. iii. ; what business is transacted lihere, ibid. ; 
they cannot practise without a licence, ibid. ix. ; their place in the Arches Court, 
ibid. XV. ; their dress, ibid. xvi. ; they have precedence of barristers, ibid. xvii. ; 
they have to read various statements in court relative to suits which are pending, 
109 ; they have to conduct the business of paupers without fee or reward, 34 ; 
not more than three advocates are allowed to a client, unless he is a nobleman, 
or bishop, and then he may have six, 35. 

Allegations, when brought into court, 10, note (3) ; allegation to plead tit fmmd 
pauperis f 62, 63, notes (4) (6) ; allegation to prevent the adverse party's admis- 
sion in formd pauperis^ 65 ; a general allegation is not sufficient when a third 
party intervenes in a suit, 72 ; the number of allegations which a plaintiff has a 
right to introduce, 179, 180; origin of the custom, ibid. ; allegation against com- 
missioners, 1 10 ; allegation against witnesses, 207 ; allegation up<m an incidental 
article, 295. 

Amendment of libel, when and how allowed, 163. 

Analysis of ecclesiastical proceedings, Appendix, No. I. 

Ancient records, their exMbition, 268 ; the form of the allegation on such exhibition, 
269 ; the oath, ibid. ; power of searching for them, 273 ; the monition to exhibit 
them, 275 ; punishment on disobedience to the monition, 278. 

Anima saluSf the nature of that plea, 42, note (3). 

Annual pensions, causes of, are plenary, 60. 

Answers, what they are, 181 ; how many ways an answer may be understood, and 
the reason of such diversity, ibid.; examples thereof, 182; answer to a libel, 
when to be given in, 159 ; mode of proceeding, ibid.; decree for answers, 183; 
should be procured without delay, after contestation of suit, ibid. ; the reason, 
ibid. ; commission for taking answers when granted, 184; at whose expence, 185; 
appearance of the principal party to answer, 187 > delay of his appearance on 
sufficient grounds, 188, 189; no answer to criminal and captious positions, 189; 
personal answer, how to be given by a dean and chapter, 190 ; by the master and 
fellows of a college, ibid. ; by a body corporate, ibid. ; protest of the adverse 
proctor on the day of the exhibition of answers, 192 j what objections may be 
raised against answers, 193 ; the consequence, if the objections are valid, ibid.; 
petition of the plaintiff, if the defendant has not answered fully, 195 ; decree for 
fuller answers, ibid. ; answers must be on oath, 198 ; refusal to take the oath, 
how punished, 199; insufficient answers to interrogatories, 253; the form of the 
allegation, in that case, 254 ; answers to exhibits, 270 ; were formerly in writing, 
271 ; are now generally personal, ibid. 

Appeal, causes of," from inferior jurisdictions, are tried by the official principal, 62 ; 
if original causes are plenary, they are plenary after appeal ; if summary before 
apped, they are summary after appeal, 59 ; the Prerogative Court excepted ; the 
reason, ibid. ; in cases of appeal, citations operate out of the diocese or peculiar 
jurisdiction in which the parties dwell, 81 ; appeals against inferior judges, 86 
and 309, notes (I) (3) ; and against the sentence of excommunication, ibid. ; 
before what judge appeals shoidd be brought, 106 and 31 1 ; on appeal firom a 
sentence obtained by one party against another, the power of the proctors on 
both sides ceases, 36 ; if a sentence of restoration is obtained to the first judge, 
the principal party must himself be called, ibid. ; but, before a definitive sentence, 
a cause may be proceeded with, after restoration, as if no such appeal had taken 
place, 38 ; appeal from a definitive sentence, 308 — 312 ; what term is allowed for 
appeals by the ecclesiastical law, 308 ; what term by the statute law, ibid. ; pro- 
test of appeal, 310 ; appeal against the executors and administrators of a deceased 
party, 317- 

Approbation of wills, meaning of the term, 55, note (3). 

Archbishop of Canterbury, the number of his courts, 7 and 8 ; holds his Court of 
Audience in person on particular occasions, Introduction, xxi. 

Archdeacon, sometimes has concurrent jurisdiction with the bishop, 4 ; suits may 
be instituted against him, for any excess, or neglect, or omission of duty, 81. 

Arches Court, Introduction, ii. and x. ; its antiquity and celebrity, ibid. ; it is the 
consistory of the archbishop of Canterbury, ibid. ; where anciently held, ibid. ; 
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why called the Court of Arches, ihid. ; where its sittings are at present held, ibid, 
xi. ; evidence of the great antiquity of the Arches Court, ibid. xii. ; the judge of 
the Arches is the official principal of the Archbishop of Canterbury, ibid. xiii. ; 
why called Dean of the Arches, ibid. xiii. xiv. ; the title of the judge, and the 
style of the court in citations, 82 ; an account of the thirteen peciuiars of the 
Arches, Introduction, xiii. ; the judge of the peculiars why called dean, ibid. ; 
the offices of the dean of the peculiars, and the judge of the consistory, when 
consolidated, ibid. ; how the official principal presides in both courts, ibid. xiv. ; 
the opening of the court described, ibid. xv. ; the advocates' dress, ibid. xvi. ; the 
proctors' dress, ibid. ; precedence of the king's advocate, ibid. ; advocates gene- 
rally rank before barristers, ibid. ; no one can practise in the Arches Court 
without a licence, ibid. ; the court opens with prayers, ibid. ; the similarity of the 
Court of Audience to the Court of Arches, ibid. xix. ; the jurisdiction of the 
Arches Court remains in force even during the vacancy of the metropolitan see 
of Canterbury, 8, note (7) ; a table of the court days in former times, Appendix, 
No. V. ; a table of the court days now in use. Appendix, No. VI. ; the time of 
opening the court, 9, 10 ; who fixes upon the other court days, Appendix, No. 
VII. ; the Arches Court precedes all other ecclesiastical courts in her days of 
meeting, ibid. ; the others follow in succession, ibid. ; the nature and description 
of the causes which are cognizable in the Court of Arches, 52 ; suitors may make 
their election between this court and the Court of Audience, 81 ; the judges of 
both courts may inhibit all inferior judges, 86. 

Articles, against commissioners, who have neglected to return the answers of wit- 
nesses, 111 ; in whose name they should be drawn up, 112 ; articles by a neces- 
sary promoter, ibid.; by a voluntary promoter, 113; libel repeated in force of 
positions and articles, 17d. 

Assessors, who they are, 61 ; why so called, ibid. 

Assignations, various kinds of them in ecclesiastical suits, 10, note (3), and 202 ; to 
hear the decision of the judge in a summary suit, ibid. ; in a plenary suit, ibid. ; 
assignation of advocates and proctors, to act for persons admitted in formd pau» 
peris J 34 ; to act for the judge in promoting his office, 111, note (2) ; to propound 
all acts in a plenary suit, 296 ; and to conclude, 297 ; assignation to hear sea-^ 
tence, 307. 

Audience, Court of. Introduction, xix. ; its nature and origin, ibid. ; its resemblance 
to the Coiu*t of Arches, ibid. ; why called domestic, ibid. xx. ; how it afterwards 
became forensic, ibid. ; the advocates, proctors, laws, and customs of the court 
described, ibid. ; who the auditor was, ibid. ; further particulars, 64 ; the Court 
of Audience now virtually abolished as a forensic coiu*t. Introduction, xx. xxi., 
note (1) ; the Archbishop of Canterbury still occasionally holds a domestic Court 
of Audience, ibid. xxL ; where the court used to assemble for business, 8 ; its time 
of sitting, 10 ; what causes come under the jurisdiction of this court, 62 and 63 ; 
suitors may choose between the Court of Audience and the Court of Arches, 80 ; 
the title of the judge and the style of the court, 84. In whose name citations 
issue, ibid. ; to whom directed, ibid. ; may be granted by the judge of this court 
against all inferior judges, 86. 

Auditors, who they are. Introduction, xx. ; when specially appointed, ibid. xxL 

Authentic certificate, what it is, and what it should contain, 100 ; an authentic seal 
must be attached to it, 101 ; authentic seal, what it is, 268. 

Avoidance, of a bishop's see, 54 ; in such case, who supplies the bishop's place, 55 ; 
and where the diocesan court is held, during the vacancy, ibid. 

B. 

Barristers, not admitted to plead in the Arches Court, Introduction, xvii. ; unless 
specially licensed to argue some particular point, ibid. 

Beadle, an officer of the Arches Coiurt, Introduction, xvi. ; his place in funeral 
processions, ibid, xviii. 

Benefices, legal acceptation <^ the word, 63, note (4) ; institution to benefices may 
be performed by the official principal and vicar-general of the Archbishop, of 
Canterbury, 53, 54 ; when a benefice is of the annual value of 6/. the incumbent 
cannot sue in formd pauperis, 66 ; in causes of benefice a third par^ may inter- 
vene, ^2 ;in such cases, proceedings are by the process of double complaint, ibid. 

Bishops, confirmation of, by the archbishop's vicar-general, Introduction, xx ; de- 

7 
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potition of, by the archbishop himself, ibid xxi. ; proceeding! agaiiuit bishops for 
refusing to grant institutions to livings, 72» 73 ; suits instituted against bishops 
for any excess, or neglect, or omission of duty, 81 ; cases of appeal, ibid. ; how 
bishops must appear before an ecclesiastical court to answer a libel, 191 ; 
monition addressed to bishops to exhibit records, muniments, &c. before c(»n- 
missioners appointed to examine them, 276; question whether on refusal or 
neglect bishops may be proceeded against as contumacious, 278. 

Blasphemy, subjects the offender to ecclesiastical punishment, 4& 

Bona notabilia, what they are, 58, note (1) ; how they affect the probate of a will, ibid. 

Bow church, the place of holding the Court of Arches, Introducdon, x. 

Brawling in a church or church -yard, an ecclesiastical offence, how punished, 44. 

Bribery, how charged against witnesses in an ecclesiastical suit, 280. 

C. 

Calendar, several alterations made in it after Oughton wrote his Ordo judicorwm^ 
Appendix, No. 111. ; the new style subsequently introduced, ibid. ; a short account 
of the mode of calculating time before and after the introduction of the new 
style, ibid. ; civil year, when and how made to agree with the solar year, ibid. 

Calumny, oath of, meaning of the word, 282, note (2) ; what is contained in the 
oath, 283 ; general oath, ibid. ; special oath, 284 ; must be taken by parties who 
make exceptiona against witnesses, 258. 

Cataila (chattels), an explanation of the word, -58, note (1). 

Cause, what the word signifies, 41 ; causes are either of office or instance, Appendix, 
No. 11. ; plenary or summary, 41, 42 ; general -or special, ibid. ; public or private, 
ibid. ; civil or criminal, ibid. ; personal, real, mixt, &c 68 — 62 ; what courts can 
take cognizance of them, 42—59 ; in some instances the ecclesiastical court and 
the temporal court may try the same offence, 52. 

Cautions, a word of the same meaning as caveats in the goods of persons deceased, 
10, note (3). 

Certificate, of a citation, 09 ; its contents, 100 ; authentic certificate, what it is, and 
what it should comprise, 101 ; the certificate of the execution of a primary 
citation, and of a citation by ways and means, must be testified on oath, 99, lOOi; 
mode of preparing the same, ibid. ; facts to which they should speak, ibid. ; 
objections against the certificate of a citation, 101 ; when a person has in conse- 
quence thereof been unjustly excommunicated, 102; certificates in causes of 
contempt, 111, note (2); certificate of the publication of letters denunciatory, 
128 ; false certificate, 141, note (1) : if the certificate is discontinued, the parties 
must be cited afresh, 103 ; difference of opinion on this point, ibid. ; certificate of 
the execution of a commission to examine witnesses, 244, 245; certificate of a 
commission of scrutiny for records, muniments, &c. 276. - 

Chancellor, of the Archbishop of Canterbury, his office and jurisdiction, Introduc- 
tion, xxi ; was formerly the archbishop's auditor, ibid. ; chancellors of dioceses, 
their age on admission to the office of chancellor. Introduction, viL note (2); 
their fitness, ibid, the editor's comment, ibid. ; their first introduction into the 
church, 15, 16 ; trained up in the civil and canon law, ibid. ; how distinguished 
firom commissaries, ibid ; how from vicars-general, ibid. 

Chapels, as to the continuance in them, of the old accustomed duty, 50. 

Church, attendance at it enjoined, 45 ; brawling in it, how punished, 44 ; seats in 
it, who have a legal claim to them, 50. 

Church-yard, brawling in the sajne, punishable by the ecclesiastical courts, 44. 

Citation, the first act in a suit, 61, 62 ; definition of it, 70 ; different kinds of 
citations, 80 ; how obtained by parties, 86, 87 ; to whom addressed, 82 — 85 ; how 
signed and attested, 86, note (3) ; how properly drawn up, 87 ; their contents, 
87f 90 ; citations, when issued by the official of the Court of Arch^ remain in 
force during the vacancy of the Metropolitan See of Canterbury, 8, note (7) ; 
but if issued by the Prerogative Court, they have no such validity during the 
avoidance, ibid. ; in tliat case must be renewed in the name of the dean and 
chapter, ibid ; the time usually allowed for the appearance of parties, after the 
delivery of a citation, 11, 12 ; the modern style of citations, ibid, and 82 ; in what 
cases parties may be cited out of the diocese or peculiar jurisdiction in which 
they live, 54 and 81 ; in whose name all citations in the Arches Court issue, 82, 
note (4) ; on what day the parties cited should appear, 83 ; at what place, ibid. ; 
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. can several parties be cited to answer jointly and severally, 88, note (1) ; original 
or primary citations readily granted by the judges of the Arches and Audience 
Courts against judges of inferior jurisdictions, 86 ; the mode of proceeding in this 
case, ibid. ; citations by proclamation when they issue, 89; €tie mode of executing 
citations, 91. 94 ; copies of citations given to parties, ibid. ; abuses in former 
times, ibid., note (1) ; citations by ways and means, the proctor's prayer to obtain 
them, 97 ; the mode of executing them, 98 ; what &cts the certificate of the 
execution of a primary citation should contain, 99 ; ^e same with respect to a 
citation by. ways and means, ibid. ; objections against certificates of citations, 102 ; 
various kinds of them stated, ibid. ; further objections, when excommunication 
has resulted therefrom, 104 ; such objections do not delay the principal matter, 
107 ; *^co8ts given on proof of the objections, ibid. ; the tearing of a citation, how 
punished, 108 ; citations against commissioners for not returning the answers of 
witnesses, 110—112. 

Clarke, Francis, notice of his work on the forms of Ecclesiastical Law, Pref, iv. 

Clergyman, protected by the ecclesiastical law against personal violence, 44 ; suits 
for laying violent hands on a clergyman are plenary, 60 ; he ma^ bring an action 
against his bishop for not instituting him to a Uving, to which he has been 

S resented, 72. 
ege of Advocates, its formation. Introduction, ii ; collegiate bodies are repre- 
sented in the ecclesiastical courts by their syndick, 88, note. 

Collusion, of parties in a suit, how prevented by a third party, 73* 

Commissary, how distinguished from a chancellor, 16; commissary-general, his 
office in former times. Introduction, xiii. ; commissary of the Bishop of London, 
when and where he holds his court. Appendix, No. VIIL ; the court of the 
commissary of the Bishop of Winchester, ibid. ; of the Dean and Chapter of St. 
Paul's ibid. ; of the Archdeacon of London, ibid. ; of the Archdeacon of Middlesex, 
ibid. ; of the Royal Peculiar of St Catharine, ibid. ; comnussaries may appeal to 
the Arches Court of Canterbury, d3. 

Commission, high court of, 3 ; why abolished, ibid. 

Commissions, Afferent kinds of them now in force, and the reason why such 
conmiissions are granted, 184, note (4) ; commission for the examination of the 
principal party, ibid. ; «t whose expence such commission should issue, 185 ; in 
matrimonial causes no such commission can be allowed, 186 ; the reason, ibid. ; 
should be applied for, pending the term probatory, 228 ; term assigned for the 
return of a commission, 231 ; when a commission is executed beyond the sea, 
ibid., note (1) ; the course to be pursued by the proctor, after a commission has 
been accepted by the commissioners, 236. 237 ; supposing the adverse proctor 
not to appear, a compulsory should be decreed against him, 240 ; the course for 
the adverse proctor to pursue, when he does appear, 241 ; if the adverse principal 
party appears himself, he should protest, 243 ; causes which authorise the 
renewal of a commission, 247 > when the witnesses live out of the diocese of the 
original judge, a commission must be granted addressed to such other judge, 
248 ; the mode of executing the same, 250 ; commission for the exhibition of 
instruments, ancient records, muniments, &c. 275 ; the form of proceeding under 
such commission, 276. 

Commissioners, persons appointed to examine witnesses, 110 ; clergymen generally 
appointed, 229; two, or more, on each side, 232; the proctors name commis- 
sioners, ibid. ; and the judge accepts or rejects them, ibid. ; sometimes the judge 
appoints at his own discretion, ibid. ; commissioners charged to be impartial, 
229 ; the proctor's allegation, when the commissioners are in contempt for not 
returning their report on the examination of witnesses, 110; the judge's decree 
thereupon, ibid. ; the form of appearing before commissioners, 236 ; the proctor's 
petition, ibid. ; the commission read, ibid. ; its execution, 237. 

Common form of proving wills, 55 — 59. 

Compulsory decree, what it is, 86, note (3) ; compulsory against witnesses required 
to give evidence, 208 ; compulsory by ways and means, 209; compulsory must be 
returned within the term probatory, 208 ; the mandatory must make oath that he 
has used all diligence to cite the parties, ibid. ; compulsory must be authentically 
certified, 210 ; mode of applying for a compulsory after publication, 218 ; in 
what cases fresh witnesses should not be admitted after publication, ibid. ; com- 
pulsory against a proctor for non-attendtaince at the execution of a commission 
for the examination of witnesses, 238 ; compulsory against witnesses fot the like 
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offence, ibid. ; compiilsory against witnesaes for not aniwering int e nog a tories 
fuUy,254. 

Conduaion of a suit explained, 295, note (1) ; conduaion on an incidental ardele, 
996 ; conclusion in a plenary suil^ S96, 297 ; conclusion in a sumznaiy suit, 208 ; 
term to conclude necessary in a plenary suit, 41, note (4)* 

Conclusive, oath, 282, note (1). 

Concurrent, jurisdiction in ecclesiastical courts, 4. 

Confession, a mode of proceeding by the judge against a party rdhsinff to answer 
fiilly the positions of a libel, or other matter, 197 » the judge sbonu not pro- 
nounce generally for the confession, but should specify die particuian 0f the 
article to which the declaration applies, 198 ; revocation of a jndiciBl co^feSsioDy 
194. 

Confirmation of bishops, as to one of the ceremonies attending it, IntroHuotioti, xviiL 

Consistories, how they are courts for the hearing and determination of ecclesiastical 
suits, 2 ; the consistory rif the Archbishop of Canterbury, Introduotiott, z«-; con- 
sistory of die Bishop of London, ibid. ; when and where die difierent oonsitttirial 
courts sit. Appendix, Na VIII. 

Constitutioa of a proctor, 27—33; either judicially before the comt^ or estca- 
judicially before a notary public, 32 ; when it is authentic, ibid. 

Contempt, Appendix, No. III. ; petition for a decree of contempt, 107- 109; when a 
mandatory is ill used, or a citation torn, or the court is spoken of disrespeotfolly, 
or when a marriage is solemnized pending a suit, 108, 109; contempt efatifged 
against commissioners for not transmitting processes at the proper timer 110, li 1 ( 
mode of proceeding b^ articles in a cause of contempt. 111, IIS; a part^in 
eontempt, cannot appomt any advocate or proctor to conduct Wb defonoe, tiUhe 
has given in his answers, 113 ; petidon of the proctor, when die defiBBdant ooo- 
fosses the artides, 116 ; when he denies the same, IIOL 

Contestadon of suit is the foundadon of every plenary eodesiastical eaxueg 172, 
173; makes the proctor lord of the controversy, 36; then his office do«i not 
cease, notwidistanding the death of the principd party, till after the definitive 
sentence, 38 ; excepdons which may be advanced by the defendant b^bre conties- 
tadon, and the forms of the protest, 169 ; witnesses are not regulsxly introdoeed 
before contestation, 173, note (2) ; but only condidonally, and de bene mm, ibid* ; 
contestadon cannot take place, unless either the plaintiff or his prootiir are 
present in court, ibid. ; die form and manner of contesting suit in a plenary 
cause, 174—179. 

Contracts of marriage come under the jurisdiodon of ecclesiasdcal courts, 51 ; a third 
party may intervene in confirmation of, or in opposidon to, such contracts, 71> 

Contumacy, what is meant by it, 121, note (2) ; form of the accusadon of contumacy 
by the plaintiff, 122 ; the punishment of contumacy, ibid. ; increase of pnnishmetit, 

■ 123, note (1) ; punishment withhdd, ibid ; when contumacy is presunedr 122, 
note (5) ; when it is manifest, ibid. ; what proof is required, ibid. ; coatnmacy 
costs must be deposited in courts 103 and 146 ; how costs are taxed by the judge, 
143, note (1 ) ; contumacy for not giving in a libel, when so required by the judge, 
162 ; for not answering a libel, 183 ; the punishment of such contunuurf, 1^ ; 
contumacy of witnesses for not appearing when cited, 209. 

Contumelious language, how restrained by an acdon in the ecdesiastkal courts 47. 

Convocadon, ceremony at its opening, Introduction, xviii 

Corporadons must appear in an ecclesiasdcal court by their syndick, '69^ note (3). 

Correcdon, causes o^ are plenary, 60. 

Corroboration of witnesses, 268 ; how often the plaintiff and defendant respeolively 
may defend and corroborate each his own witnesses, 261 ; the proper time of 
bringing forward corroboradve evidence, 262. 

Courts of ecclesiasdcal law, their object and use, 1—6; derivadon of the name^ 1, 
note (2); are divided into Supreme, Intermediate, and Inferior, 2 ; Supceme £ode- 
dastical Courts, which theyare,ibicL ; Court of Ddegates,ibid. ; Court o£ Beview,3; 
High Commission Court, ibid. ; Intermediate Courts, which they 'are, ibid. ; f^y 
established, ibid. ; Court of Arches, its antiquity and jurisdicdoh, 4, and Intiihr 
ducdon, iL and x — ^xviii. ; Court of Audience, its antiquity and ju ri sdietien, ibid, 
xix ; Prerogadve Court, its use and jurisdiction, 8 ; Court of Bishops^ and their 
chancellors and commissaries, 4; Inferior Courts, which so called, and hew 
established, ibid. ; Bishops' Courts, b^ whom held, during a vacancy, 6 ; style of 
courts, what it is, 6 — 7 ; Archbishop of Canterbury's Courts, their Bumbar, 7-— 8 
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Court-dayB, what they are, 9 ; their numher, ibid. ; directions for fixing than, 
] 1, Appendix, Nos. V., VI., VII. ; different days in the Courts of Arches and 
Audience, and the Prerogative Court, ibid. 

Costs of a suit, 320 ; monition to pay costs, 321 ; costs for the dismissal of a suit i 
for contumacy : for a retarded process : for the general expences of a suit, 320, 
note (1) ; costs are not merely judicial, but for travelling expences, &c. ibid. ; 
execution of a monition for costs, 322 ; renewal of a decree for costs, 323. 

Curators, or guardians, appear for a minor in an ecclesiastical suit, 88, note (4), 3, 4. 

Cursitors of the chancery, attach the royal seal to letters significatoiy, 137. 

Custody of the acts of coiut, to whom it properly belongs, 77* 

Custom of courts, 6. 

D. 

Days appointed for holding the ecclesiastical courts, 9. 

Dean of the Arches, his office. Introduction, xi. xv. and 17> 18 ; how by degrees the 
office became merged in that of the official principal. Introduction, xiv. ; his dress 
in court, ibid.' xvL ; it is his place to determine the court-days in each term, 10» 
and Appendix, Nos. V., VI., VII. 

Deans and chapters must appear in ecclesiastical courts by their syndick, 60'^ 
note (3), 88, note; such syndick 'returns their answers to a libel, &c. 190 — 192. 

Decisoi7 oath, its nature and object, 282, note (1). 

DecUnatio forif an exceptive plea in a suit, 169, note (10). 

Decrees in the ecclesiastical courts, are of various kinds, 86, note ; original decrees: 
decrees viis et modis : personal decrees : compulsory decrees, &c. ibid. ; decrees 
of contempt, when a citation is torn : or a mandatory is iU-used, oi reproachful 
words are uttered against the ecclesiastical court, lt)8 ; decree for answers to a 
libel, 183 ; decree for costs, 320 ; renewal of the said decree, 323. 

Defamation, (diffamoHo), how it differs from detraction, (comncium), 4J ; causes of 
defamation, plenary, 59 : in cases of defamation parties not allowed to be admitted 
informd pauperis, 63, note (4); the publication of the depositions of witnesses 
must precede a decree for answers, 177; parties making exceptions to witnesses 
on the plea of some crime committed by them, if they fail in their charges, are 
liable to an action of defamation, 258, note (2), and 264, note (1); distinction 
between de&matory words written, and the same words spoken, 263. 

Defendant in a suit, who he is, 62, note (2) ; how he may, under particular circum- 
stances, plead in formd pauperis, 63 ; he and the plmntiff are called necessary 
parties in a suit, to whom a third party is sometimes added, 70f note (4). 

Definitive sentence, form of its delivery, 304—307 ; when the principal party, and 
his proctor, are absent, ibid. ; when they are present, 307 ; in case the defendant 
has died subsequently to the contestation of suit, 308 ; who generally draws up 
the sentence, 309. 

Delegates, Court of^ the highest court of appeal in all ecclesiastical causes, 2, 3; its 
origin and use, ibid. ; when and where it meets, Appendix, No. VIII. ; what 
causes are heard therein, 2; £rom whom the power of the eourt immediately 
emanates, ibid. 

Denunciation, what it is, 126, 127 > how, by means of it, the sentence of excommu- 
nication is published, ibid. ; at what place, and by what person, this should be 
done, 127> 128; a certificate of the same to be delivered into court, 128; after 
forty days an obdurate party is liable to imprisonment, 129 ; but, before that 
period, he may obtain absolution on paying the costs, 130 ; denunciation* for not 
returning answers to a libel, 168. 

Deposition of witnesses, how taken by the judge or the registrar^ 226. 228 ; how 
taken by commissioners, 244 ; how they should be transcribed by the notary, and 
forwarded to the judge, ibid. ; the modem practice, what it is, ibid, note (4) ; de- 
positions, when published, 251 ; protest of tiie adverse puty therevqpoB, 252 ; 
tiie nature of the oath req^uired, 258 ; deposition of bishops, Introduction, xso. 

Deprivation of benefices, by whom such causes may be tiiea and determined, 63b 

Detraction, how punished, 46. 

Devolution, in appeal oases, 3. 

Dies patcha, an explanation of it, Appendix, No. IX. ; diesjuridici, what they 
are, 9 ; their number, ibid. * 

Dilapidation, causes of, are plenary, 59.' : 

Divine service, cannot be discontinued in any qld established chapel, 60. 

j>i2 
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Divorce, causes o^ are plenary, 59. 

Doctors of the Arches Court, some account of Aem, 2 ; they form tfaemsehres 
into a society, ibid. 

Doctors' Commons, a college or inn of court established by ecdesiaatical lawyers. 
Introduction, iL ; origin of the name Doctors' Commons, Sind. ; members dine 
toffedier in a common hall, ibid. ; honorary members, iu ; Umit put to them, iv ; 
rules of the common table, vi : treasurer and other officers appealed, ▼ ; gifts 
and legacies to the society, ibid. ; immunity of its members flx«i all taxes, Tiii ; 
freedom from liabili^ to serve parochial offices, ix. 

Domestic Court of Audience, Introduction, xix. 

Dowiy, subtraction oi^ actionable in the ecclesiastical courts, 51, 

Drunkenness, how punished by the ecclesiastical law, 45. 

Duplex querela, process of. Introduction, i. ; proceedings by duplex amerela are sum- 
mary, 60, note (I) ; in causes of benefice, proceedings are by double complaint, 721 

Diq>lication, Appendix, No. II. 



E. 

Easter term, how it is regulated, 10 ; when the ecdesiastical courts open in Easter 
term, ibid., and Appendix No. IV., V., VI. 

Ecdesiasdcal causes, rule concerning them, 52. 

Ecclesiastical courts, holden by authority of the Archbishop of Canterfomry, descrip- 
tion of them, 7* 

Ecclesiastical fees, due to a proctor, how recoverable, 48. 

Ecclesiastical law, reduced by Oughton to a regular system, Prefiue, i. 

Emendation of libel, what it is, 159 ; when permitted, 100 ; various instances stated 
and explained, 101, 102. 104 ; in criminal causes, 102 ; in civil caases, 163 ; 

Srayer for time to answer, ibid. ; the form of the proctor's allegatioo, 164 ; the 
ecree, 105. 

Emergent exceptions, what they are, 300, note (1)4. 

English note, the name of the summary of a citation, 92, note (2). 

Erroneous confession, how revoked, 194. ' 

Examination of witnesses, by the registrar, 225 ; ditto, by commission, 228, and 
110 ; certain necessary interrogatories to be administered to witnenies, 283 ; 
their nature and form, ibid ; protest, 224 ; caution to proctors, 225 ; mode of 
conducting the examination by the registrar, 225—227 ; petition of the proctor, 
228 ; examination of witnesses, after the assignment of a term to propcmnd all 
acts, 292. 

Exception, what the word means, 167 ; in what part of an ecclesiasdcal suit excep- 
tions should be urged, 108, 109 ; exceptions to witnesses, Appendix, No. II. and 
253 ; to deeds, 270. 272 ; what exceptions may be made by a defendant before 
contestation of suit, 169; ditto, before witnesses are sworn, 215; seven instances 
of peremptory exceptions stated, ibid. ; suits are staid till such exceptions are 
disposed of, 170, note (3); when some witnesses are confuted by exceptions, 
others may be produced after publication to prove the libel, 220 ; or to establish 
the credit of some former witnesses, 221 ; the reason, ibid. ; exceptions against 
witnesses after the publication of their depositions, 253 ; ditto after the assigns" 
tion of a term to propound all acts, 293 ; general and special exertions, the 
manner of making them, 255 ; in what cases a general exception is allowed* ibid. ; 
special exceptions, what they are, 257 ; what exceptions apply to the persons, 
what to the depositions of witnesses, 255, note (5) ; defence of witnesses against 
exceptions, 258 ; exceptions a^inst a defendant's reprobatory witnesses, 269, 260; 
in what cases allowed, ibid. ; in what refused, 201 ; how often exceptions may be 
repeated, 262 ; exceptions against witnesses, which contain a criminal charge, by 
whom they must be given into court, 263, 264. 

Excommunication, what it is, 123, 124 ; the sentence, in former times, for obstruct- 
ing an executor or administrator in the execution of his office, 45 ; an excommu- 
nicated person cannot bring an action, nor obtain a decree in the ecdesiasticid 
court, 07 ; the form of proving a person excommunicated, ibid. ; minor exeom^ 

. munication, what it is, ibid, note (3) ; the greater excommunication, its effect, 
ibid. ; different opinions as to the efim of excommunication in stopping proeeed<- 
ings in the ecclesiastical court, 68. and 169, note (10) ; excomnnmication for not 
obeying a citation, 102. 104 ; the principal cause may proceed pending the questioii 
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of excommunication, 106 ; unjust excommunication, in other cases bow reme- 
died, 142 ; the time and mode, and place of denouncing the sentence of excom- 
munication, 127i 128 ; by whom pronounced, ibid. ; what punishment is inflicted 
on persons who remain under sentence of excommunication after denunciation, 
128 — 131; the subterfuge of such persons, ibid. ; what course the judge may 
pursue, ibid. ; all intercourse with an excommunicated person forbidden, 132 ; 
under pain of excommunication and penance, 133 ; persons excommunicated for 
a year regarded as heretics, ibid. ; apprehension of the party excommunicated by 
a king's warrant, 136, 136 ; a party excommunicated for not paying the expences 
of a suit, or the principal sum, how absolved, 141. 143. 321. ; excommunicatioB 
for not returning a sufficient answer to a libel, 193 ; for not returning a fuller 
answer, 196 ; form of denouncing excommunication for non-payment of costs, 322. 

Execution of citations, 91. 94 ; execution of a sentence, 312 ; form of the petition, 
why sentence should not be ordered for execution, 313 ; order of execution by 
the judge, 314 ; suppose the party to appear personally, ibid. ; prosecution of an 
appeal, ibid. ; the value of the matter adjudicated must be ascertained before the 
sentence is put into execution, 318. 

Executor supported in the due discharge of his office by the ecclesiastical court, 45 ; 

. when legacies are left for pious uses, ibid. ; in what cases he should prove a wil) 
in common form, when by witnesses, 68 ; should call upon the parties interested 
under a will to witness the proceedings, ibid. ; a fraudulent executor may b« 
proceeded against, 73 ; when the principcd party in a suit dies before contestatioiiy 
the executor is called upon to supply his place, 37* 

Exempt jurisdiction, instances of it, 4, 6. 

Exhibition of witnesses, 214. 218 ; exhibition of articles, in a cause of contemp^y 
112; exhibition of a commission for the examination of witnesses, 245; exhibi- 
tion of instruments, 267 ; exhibition of private writings, 268 ; the mode of peti- 

. tioning the court for authori^r to search for instruments, 273. 

Exhibits, how signed and sealed, 267 ; allegation on their admission, ibid. ; the 
form, when the exhibits are old records and books, 268 ; what, if the exhibits ar^ 
very long, 269 ; collation of copies with the originals, ibid. ; exhibits must be leii 
at the registry, till the adverse party has given in his answers, 270 ; proctor's 
petition S>t the restoration of the original exhibits, ibid. ; ]^rotest of the adverst 
proctor against the exhibits, 271 ; the more prudent course is to accept the exhi- 
bits, ibid. ; the reason, ibid. 

Expences of a retarded process, when and how applied for, 286 ; when and how 
i^creed, 287 ; upon whom the expences fall, 198, note (3) ; condemnation in 
expences of the party applying to use the term probatory of his adversary, and 
provinff nothing therein, 203. 

Cxtr^gudiciid acts defined and explained, 78 ; extrigudicial proceedings, 14. 

Extraneous executor, who he is, 67* 

Extraordinary court days, 306, Appendix, No. VII. 

F. 

Fees due to a proctor, how recovered, 48. 

Festivals on which the court days used to depend. Appendix, No. V. ; ditto by 

which they are now regulated. Appendix, No. VI. 
Five pounds, the sum constituting bona notabilia, 56 ; the same sum prevents a 

party being admitted in formd pauperis, 63. 
Forensic, Court of Audience, in former times. Introduction, xx. 
Form of a pauper, what the term means, 62 ; explanation of the plea and counter 

plea, 63. 65. 
Funeral solemnities in use among the members of the Arches Court, Introd. xvil. 

G. 

General rule, to determine what causes may be introduced into the ecclesiastical 

courts, 61, 62. 
Grant of administrations belongs to the Prerogative Court exclusively, where there 

are bona notabilia, 66. 68. 
Gregory, Pope, his improvements of the calendar, ^pendix, No. IV. 
Guardianship of a bishop's spiritualties. Introduction, xx. 
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H. 

Han of the College of Advocates, its foundation, lotrodiictionf ii. ; how many of 
the ecclesiasticu courts transact their puhUc business in it. Appendix* No. VIII. 

Harleian library, Preface, ii. 

Heresy, an ecclesiastical offence, 133, note TS^ ; heretics may be cited out of their 
diocese or peculiar jurisdiction, 82, note (2). 

Hilary term, 10, Appendix, No. V. and VI. 

Hospital of Advocates, Introduction, L 

I. 

Imprisonment of a party decreed in contempt, 125; notice of the 63d Geocge III. 
cnap. 127. haying altered the ecclesiastical law touching gyr-mwifpnir^ti^n^ 
denunciation, and imprisonment, 125 — 135. 

Incidental article pleaaed and determined, previous to the final sentence^ 395; 
power of judges to take cognizance of incidents, 57* 

Incompetency, of a court, 1G9; how advanced by a defendant a« a peremptory 
exception, ibid. 

Inferior courts, how established, 4 ; the extent of their jurisdiction, ibid. 

Informations, when delivered into court, 11. 299, 300; on the merits of a case, 301 ; 
on some incidental articles, 300, note (1) ; on some emergent artidey ibid, j by 
whom delivered, 24. 

Inhibitions decreed by the judges of the Courts of Arches and Audience against 
inferior judges, 86 ; the mode of proceeding in this case, 812. 315 ; the instru- 
ment of inhibition, by whom to be drawn up, and why,. 86 ; inlubitimis with 
intimation, 87 ; inhibitions, how disregarded, when marriage is contracted pend- I 

in^ a suit, 92. ^ ' 

Inquisition, what it is, Preface, i. 

Insmuation of wills, meaning of the term, 55, note (4). 

Instance, causes of, are ei^er plenary or summary, 74 ; appeals in the first and 
second instance, 314. ! 

Institution to livings, by the official principal during the vacancy of a see, 54 ; the 
same by the judge of the Court of Audience, ibid. ; a clergyman refused institu- ' 

tion by a bishop may appeal to an ecclesiastical court by the process of double 
complaint, 73. 

Instruments, what they are, 265, 266 ; how many kinds there are of them, 266 ; 
what are properly so called, 265 ; private writings as well as public documents 
sometimes csuled instruments, ibid. ; exhibition of instruments, 267 ; the oath of 
the proctor thereupon, 268 ; at what period of a suit instruments should be pro- 
duced, ibid. ; protest of the adverse party against instruments, 270 ; such protest 
. how limited, 271 ; answers to instnmients, ibid. ; form of preamble, 272 ; form of 
answers, ibid. ; authority to search for instruments, how applied for, 273 ; com- 
mission of scrutiny to whom directed, 275 ; at what time and place executed, 
276 ; mode of exhibiting instruments, 277 ; their authority, when discovered in 
the registry, 278. 

Insufficiency, of property, the mode of proving it, to entitle a party to be admitted 
informd pauperis^ 66 ; insufficiency of answers alleged by the party administering 
interrogatories, 254. 

Intercalaris mensis, explained, Appendix, No. IV. 

Interdict, an ecclesiastical censure, similar to excommunication, 67, note (3). 

Interlocutory decree, what it is, 302 ; examples, 303 ; the effect of an interlocutory 
decree, ibid. 

Intermediate court, what it is, and how established, 3. 

Interrogatories, what they are, 223, note (2) ; how administered in a cause of con- 
tempt by virtue of the judge's office : or at the promotion of a party, 112; how 
administered to witnesses, 216 ; how to commissioners, who have neglected to 
return the answers of witnesses, 235; interrogatories should be given m season- 
ably, and to whom, 216; may be superfluous, captious, or impertinent, 217, 
note (5); necessary protest attached to interrogatories, 224; otherwise the 
evidence is null, ibid- ; caution to proctors respecting interrogatories, ibid. ; why 
interrogatories cannot well be drawn up till after the production of witnesses, 
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243 ; the mode of proceeding, if witnesses do not answer interrogatories fuUy, 

254 
Intervention of a third party, in what cases allowed, 70 — 7^ l when the proceedings 

are delayed thereby, and when not, ibid. 
Intruder into a pew or sitting-place in a church, how punished, 50. 



J. 

Jactitation of tithes, or a pension, may be tried in the ecclesiastical court, 46 ; so 
may jactitation of the right of sitting in particular seats in a church, 50 ; so may 
jactitation of marriage, 00. 

Judge of an ecclesiastical court, his office and duties, 12 ; who is an ordinary judge, 
ibid. ; who is a delegated judffe, ibid.; who have power to appoint judges, 13; 
recusation of judges, ibid. ; judge's regard for equity, 14, 15 ; the qaalificatkm 
and oath of judges, 17 ; judj^s of the Archbishop of Canterbury's courts, 17* 18 ; 
when and how an ecclesiastical judge fixes upon a proctor to promote his office, 
112; exceptions against the person ofajuc^e, or against his jurisdiction, 164, 
note (2), and 169; the personal monition of a judge has the same effect in law 
as a citation, decree, or monition, in writing, 188, note (1). 

Judicial acts, their nature and character defined and explained, 75 ; how proved, 
76 ; when they may be cancelled, ibid. 

Judiciunif the meaning of the word, 61 ; how it is divided, ibid. ; of what persons 
constituted, ibid. ; acts preparatoiy to it, ibid. 

Julius Caesar, his arrangement of the calendar, Appendix, Na IV. 

Juris patronif who they are. Introduction, ii. 

Jurisdiction of the Prerogative Court, explained, 55 ; also as to the jurisdiction of 
the Courts of Arches and Audience, 52. 80. 



K. 

King's accession, an occasion on which the members of the Court of Arches attend 
the royal court. Introduction, xviiL ; kind's advocate, his rank and preced^ce, 
xvii. ; king's peculiar, its privileges^ 53; King's proctor, his rank, Introduction, 
xvi. 

Knave, formerly not a word of reproach, 46. 



L. 

Laying violent hands on a clergyman an ecclesiastical ofience, how punished, 45 
ihe proceedings in this case are plenary, 59. 

Leases for lives of sufficient value, constitute bona notahilia, 56, note (1 ). 

Legacy suits are plenary, 60 ; legacies left for pious uses guarded from abuse, 45 ; 
when legacies are not paid, a third party may intervene in certain cases, 74 ; 
settlement of the value of a legacy, before the execution of a sentence relative 
thereto, 318. 

Letters djcnimciatory, b^ whom published, 127; on what occasions, 199; letters 
remissory, to whom directed when a suit is sent back, which had been appealed 
from an inferior court, 37 ; letters missive, how used by commissioners appointed 
to examine witnesses, 110.^ 

Lewdness, how punished by the ecclesiastical court, 45. 

Libel, what it is, 147 ; the efficient cause, and form, and matter of a libel, 148 ; 
allegation of the defendant's proctor, when the plaintiff does not give in his libel 
at the appointed time, 151 ; petition for a decree directing the plaintiff to proceed, 
152 ; if after this, the plaintm does not introduce his libel, the suit is dismissed, 
ibid. ; costs allowed on dismissal, 156 ; term assigned to libel, 154, 155, 156 ; 
term assigned for returning an answer to a libel, 158 ; einendations of a libel, 
when and how permitted, 169—165 ; mutation of libel, what it is, and when per- 
mitted, 165; exceptions to libels, 167 — 170; three copies of the libel required, 
and why, 154, note (3) ; cautions to proctors in drawing up libels, ibid. ; production 
of the libel in a plenary suit, 157 ; in a summary suit, 158 ; no wntten libel 
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Kqnived in a nmmuury niit, IM; the miatake of a word, boir coire^ted, 169; 
•Dswcr to a libd, how and when produced, 181 ; fiuhnre to answer, bow puDkhed, 
187. 

M. 

Mace-bearer in the ecclesiastical court, Introduction, xviii. 

Malice, presumed in cases of defamation, 47 ; it is otherwise in cases of reproach 
(amvicii), 48 ; the oath against malice, 282. 

Mandatory, how he is employed to execute citations, decrees, &c. 8S. 91 ; who is a 
fit mandatory, ibid. ; must appear personally before the judge, to fill iqp the cer- 
tificate of a citation, 99; must make the necessary declarations on oath, ibid. ; 
the day and the place of his personal execution of a primary citation must be ex- 
pressed in the certificate, 100, note (2) ; objections against the certificate df a 
mandatory, 102 ; when a mandatory in the execution of his commission is iU 
used b¥ words or blows, he may petition for a decree of co n t e mpt, 107 ; a 
schedule containing the facts of the contempt must be read in court by an 
advocate, ibid. ; testimony of the mandatory in causes of contempt, 116. 

Marriage contracts relative to dowry, 51 ; causes of jactitation of marriase, 80 ; 
causes of impediments to marriage, ibid. ; in causes of matrimony a third party 
may intervene to protect his rights, 71 ; parties inhibited from marrying donng a 
suit, 109; if they marry contrary to such an inhibition, a decree of contempt 
issues against them, ibid. ; form of petition for a decree, ibid. ; how the principal 
party must appear, 186 ; no counmssion for answers allowed in tiiis case^ ibid. ; 
nie reason, ibid. 

Married woman cannot plead infirmd pttaperis, her husband must appear for her, 
88, note f 5). 

Masters, fellows, and scholars of a college, how tiiey appear by tiieir 83mdick before 
the ecclesiastical court, 69, note (3) ; how the^ answer a UmI, Sec. 98, itote (6). 

Mayors and corporations appear in the ecclesiastical court by tiidr S3mdick, 69, 
note (3), 88, note (5), and 190. 

Mercantile profits, how tithed formerly, 49. 

Mere office of the judge : causes in which it is brought into operation, 82; note (6), 
113, Appendix, No. II. 

Minor excommunication, its nature, 67, note ^3). 

Minors cannot conduct a suit in the ecclesiastical court, 89, note * ; who are said to 
be minors, ibid. ; they must appear before the court by tiieir guardians, 88. 

Michaelmas term, when it begins, and how many courts are held in it, 9, and Appen- 
dix, Nos. v., VI. 

Monition, to exliibit records before commissioners, 275; how sealed; to whom 
addressed ; how and when certified, ibid. ; how and when executed, 276 ; monition 
to pay costs, 320 ; how under pain of excommunication, ibid. ;' executicm of a mo- 
nition, 322. 

Months, how divided and arranged by Numa Pompilius, Julius Cesar, and Pope 
Gregory, Appendix, No. IV. 

Mortuaries, subtraction of^ 48, 49. 

Movable feast of Easter, 10. 

Muniments, in public offices, how brought forward in evidence, 273 ; commission 

. of scrutiny to examine them, ibid. ; the place of examination, 274. 

Mutation of a Ubel, what it is, 165 ; when it is allowed, 166 ; when not allowed, ibid. ; 
tiie expence of amending a libel, ibid. 286. 



N. 

Names of witnesses, how they need not be disclosed by the party applying for them, 

till the compulsory is extracted, 207» note (2). 
New style, by whom introduced, and at what time, Appendix, No. IV. 
NoUemeUt how cited to appear in the ecclesiastical courts by letters missive^ 88, 

note (2). 
Nomina, money let out at interest, 65. 

Non-payment of rates, punishable in the ecclesiastical courts, 45. 
Notary public, who he is, 20 ; how chosen by the judge, ibid. ; his different names, 

ibid* note (2) ; in a commission for the examination of witoessos a aotary is ap- 
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pointed by the judge to act at registrar, 229 1 when a eommiflsion is diiwcted to 
i^acet beyond the sea, any notary may be named by the commissioners, ifiho is 
indifferent to both parties, 230, note (2) ; how a notary is assumed by commis- 
sioners for the examination of ancient records, &c. 276. 
Nullity of sentence, how complained of, and before whom, 311, 312; what consti- 
tutes a null sentence, ibid. ; complaint of nullity not allowed from a superior to 
an inferior judge, ibid. 

O. 

Oath of persons admitted to plead in formd pauperis, 63 ; in what cases an oath 
cannot be administered to a party, 49 ; the oath of calumny, what it is, 280, 281 ; 
the oath decisory, 282, note (l) ; the oath of truth, ibid. ; the oath of malice, ibid. ; 
the oath suppletory, ibid. ; various other oaths, ibid. ; the heads of the oath 

X'nst calumny, 283 ; when taken, and how often, ibid. ; the oath against nui,lice, 
n taken, and how often, 284 ; the form of applying to have the oath siqpple- 
tory administered, 285. 

Obstructions placed in the way of an executor or administrator, how punished, 46. 

Office of the judge, mere and promoted. Appendix, No. II. ; mere office, in cases of 
contempt, 113; can a voluntary promoter appoint a proctor before contestation, 
ibid. 

Official principal, his office and jurisdiction, xiL ; how his office became consolidated 
with, mat <u the dean of the peculiars, xiii. ; formerly there was no other official 
within the province of Canterbury, 18 ; how he is competent to take cognizance 
of all ecclesiastical causes whatsoever, whether broufdit before him at the instance 
of parties, or by the voluntary promotion of his office, or originating from his 
mere office, 52; an official may be sued for any n^lect, or abuse, er excess,. 80. 

Opprobrious words, how punishable in the ecclesiastical courts by plenary proceed- 
ings, 47. 59. 

Ordinary, in what cases the probate of wills, and grant of letters of administration 
belong to him, 55 ; any party injured by an ordinary in any suit may appeal, 61 ; 
also any party who cannot prevail upon the ordinary to proceed with his caiipe, 
ibid. ; an appeal also lies, when the ordinary has any self-mterest in the decision, 
ibid. 

Original mandate of citation, what it is, 87* 

OuUaw, cannot institute a suit in the ecclesiastical court, nor have any decree made 
at his petition, 69. 

P. 

Parties in a suit, who they are, 62, note (2) ; from what time a party admitted in 
formd pauperis is excused his expences, 64. 66, notes ; admission of a fresh party ; 
when and in what cases allowed, 70. 74. 

Pascha, the feast of Easter, some account of it, Appendix, No. IX. 

Patrons to a living, an instance of the undue exercise of their right, 48. 

Pauper, who is so considered by the ecclesiastical law, 64, notes, and 65 ; his admb- 
sion to plead in formd pauperis, ibid. ; either the plaintiff or the defendant may^ be 
so admitted, ibid. ; whether at the commencement of a suit, or at any other stage 
of it, ibid. ; form of the required oath, 63, 64 ; counter allegations, 65, 66. 

Peculiars, Court of, in the Arches, Introduction, x. xi ; detmery o^ ibid. ; Where 
the court is held, ibid. ; history of it, xiii. xiv. ; royal peculiars, their exempt 
jurisdiction, 53. 

Penance, the punishment of those who contemn the ecclesiastical court, 115; and 
of those who wilfully remain under sentence of excommunication, 128. 

Pensions, subtraction of, 46 ; such causes are plenary, 59. 

Peremptory term, what it is, 202, note (3^. 

Perjury, whether by witnesses, or by a principal party, how punished, 42. and 269 : 
what proof is required, ibid. ; causes of perjury are plenary, 59 ; peijury chained 
against persons wilfully remaining excommunicated a second time, 131. 

Personal suits die with the litigant party, 39 ; personal answers, what tlMy aris, 
183 — 190; personal decree, what it is, 87, note; personal tithes, their subtiMi- 
tion, 49 ; when due, ibid. ; when a prohibition operates, ibid. ; in salts far pet- 
sonal tithes the defendant cannot be called upon for Ids personal answer, ibi(t 
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Perturbation of seatiB, 60. 

Petition to sue in formd pauperis, 63; petitioD fioor a decree of contempl^ 107 ; ih a 
jnatrimonial cause, fi>r violatiiig an mhihition, 100 ; for riliiying the courts 108 ; 
for striking a mandatory, ibid. ; for tearing a mandate, ibicL ; agaioat cooDomis- 
aioners, for not returning their report of the examination of witncaaes, 110; for 
a decree of exconununicadon, 125; against witnesses for not appearing, 209 ; 
against contumacious witnesses, ibid. ; for a conunission to examine witnesses, 228. 

Plaintiff in a suit, who he is, 62, note (2) ; why so caUed, ibid. ; when he may plead 
in form of a pauper, ibid. ; may select die court in which he will bring his action, 
80 ; must produce his libel, 151 ; directions for so doing, 152 ; pronounced con- 
tumacious for neglecting to obey the decree of the judge, ibid. 

Plenary cause, its requisites, 60 ; if in a plenary cause pwties proceed snmnuunly, 
such proceedings are null and void, ibid. 

Positions in a suit, what they are, 175, note (2) ; Latin deriyation of the word, ibidi ; 
Consefs obserradons diereupon, ibid. 

Prayers offered up to God at the commencement of business in die Arches Court, 
Introducdon, xvii. 

Prsmunire, die punishment of diose who appeal to any court out of the realm,' 2. 

Preparatory act, what it is, 77> 

Prerogadve Court of the Archbishop of Canterbury, its rank and importance, 4 ; 
the dde of the judge, and the style of the court, 85; it has jurisdiction in all 
causes touching the probadon, approbadon, insinuadon, and rejection of wills, 
and the grant of letters of a<hainistradon, 4, and 55 ; in cases of bona notabiUOf 
all other courts in the province are inhibited, ibid. ; all procee^ngs in this court 
are summary, ibid. ; in whose name citadons issue from this court, 85 ; the 
Prerogadve Court used to sit in the consistorial chamber at St. Paul's, London, 8 ; 
it is now holden in the hall of die College of Advocates, ibid, note (6), 85, note (2) ; 
the dme of holding the court, ibid. ; its jurisdiction suspended during the avoid- 
ance of the metropolitan see of Canterbury, 8, note (7) ; when it has its first 
sitdng in each term, 11 ; when it sits afterwards, ibid, note (1). 

Primary citadons, what they are, 86 ; mode of execudng them, 91. 94. 

Principal party in a suit, ms peijury how punished, 42; his producdon, 176. 187 ; 
his answer, ibid. 

Principal sum, what it is, 64. 

Private wridngs, their exhibidon, 267. 

Privileged persons, who they are, 185. 

Probate of wills belongs to the Prerogadve Court of Canterbury, in all cases where 
there are bona notabiliaf 56. 

Probatory term, what it is, and to whom it appertains, 202 ; when it begins, 176 ; 
how it is common to both pardes, 203 ; witnesses must be cited before the lapse 
of the term probatory, 209 ; the term probatory extended, 210. 

Proctor disdnguished by various names, 27 ; his judicial office, 28 ; his qualifica- 
dons, 29 ; ddsqualifications, 30 ; excepdons, ibid. ; powers, 31 ; cannot practise 
in the ecclesiasdcal courts without a licence, Introducdon, ix. ; free from the 
liability of serving parochial offices, ibid. ; fees due to him, how recovered, 48 ; 
used formerly to take the oath in animam constituentis, in behalf of his clients, 57y 
note (2) ; now prevented by the 132d canon, ibid. ; may act as syndick for deans 
and chapters, colleges, corporations, &c 94 ; proxies given to him must be general 
in all causes which are or may be litigated, 107 ; special proxies when allowed, 
31- 190, 191; appearance, when legal, in cases of excommunicatbn, 125; a 
general commission of no avail in matters which require a special mandate, 31 ; 
proctors assigned to act for paupers without fee, 34 ; not more than two proctors 
allowed to act for the same party, unless in the case of noblemen and bishops, who 

- may have three, 35 ; the substitution of one proctor for another not allowable tUI 
after contestation, 36 ; by contestation, the proctor becomes lord of the contro- 
versy, ibid. ; the proctor's office ceases on the death of his client before contest- 
ation, 37 : also on appeal from a sentence, 38 ; proctors liable to suspension if 
they refuse to answer the positions of a libel, 173 ; in plenary causes, the punish- 
ment is excommunication, 198 ; examination by commission, how conducted by a 
substituted proctor, 234; such substitution how drawn up, and signed, and sealed, 
ibid. ; acts done in presence of an illegal or insufficient substitute are null and 
void, ibid. ; no stranger or pauper allowed to act as a special proctor in making 
exceptions against witnesses, which contain a criminal charge, the reason, 263; 
the admissions of a proctor bind his elicit, 271, note (4). 
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Procurations, subtraction of, 46 ; such causes are plenary, 69 ? in any siut cdneeni- 
ing procm'ations, their value must be proved,- 818. 

Production of parties in contempt, 113 ; production of tiie principal party to answer 
the positions of a libel, 187i i^; production of witnesses, 207 ; decree a^gprinst 
them to compel their appearance, 208 ; production of fresh witnesses, 219, 220 ; 
why allowed, ibid. ; why sometimes not allowed, 223 ; mode of proceeding against 
those who absent themselves, 210, 211 ; allowance of witnesses' expences, 212; 
production of old records, charters, muniments, &c. 267. 

Promoter of the office of die judge, when necessary, when voluntary, 112; how the 
promoter should act in a cause of contempt, ibid. 

Proofs by answers, Appendix, No. II.; by witnesses, ibid.; by instruments in 
writing, ibid.; how proofs diSbr, and how manifold tfaey are, 100: at what 
period of the suit produced, ibid. 

Propounding all acts, the process explained, 288 — 294. 

Protest on the appearance of a party who has exceptions to make, 154, note (2) ; 
form of a defendant's protest, before contestation of suit, 170; protest against 
returning answers to a libel, 174 ; protest against answers, when made, 192 ; pro- 
test against a compulsory, 209 ; protest against the production of witnesses, 914 ; 
against the admission of fresh witnesses after publication, 220 ; protest added to 
interrogatories, 224 ; protest of appeal against a definitive sentence, 309 ; protest 
in criminal cases, 189. 

Provocation, an ecclesiastical process, Introduction, i 

Proxy to conduct a suit, 31 ; how it is made valid, 33 ; restricted proxies not allowed 
by the ancient practice of coinrts, 107 ; special proxies, 190, 191 ; a proxy is in 
force till the publication of the definitive sentence, 38 ; exceptions against false 
proxies, 169 ; may be advanced either before or after contestation, ibid. ; revoca- 
tion of proxy, 32, note (2). 

Publication of the depositions of witnesses, when prayed for, 202 ; the mode of 
applying to the court for the publication of depositions, 251 ; the allegation of 
the adverse proctor after publication, if the witnesses have not answered fully, 
253 ; the production of counter evidence, 252. 

Punishment, in what cases the same crime may be punished both in the i^iiitual 
and temporal courts, 52. 108. 

Querela duplex, an ecclesiastical process, Introduction, i. ; sometimes made use of 
in causes of complaint against judges, 53 ; sometimes in causes of benefice, ibid. ; 
querela duplex is a summary mode of proceeding, 60, note (1). 

Quind^na, how it refers to the solemnity of the pascha, 10, note (2), Appendix, 
No. IX 

R. 

Rash administrations, how and where punished, 57 ; in causes of rash administra- 
tion, a third party may intervene, 73. 
Reconvention, an ecclesiastical process, 172. 
Recusation, an ecclesiastical process. Introduction, i., 13. 

Regal Court, how attended, and when, by the dean of the Arches, Introduction, xvlii. 
Registrar, his ofhcial duty, 20 ; who appoints him to write the acts of court, ibid. ; 

how he must retain in his custody originals of acts, 21 ; canonical punishment, 

22 ; how he conducts the examination of witnesses, 225 ; his fee for copying out 

exhibits, 270. 
Registry, place for the safe custody of wills and other ecclesiastical documents, 21 ; 

search in the registry under a commission, for instruments, 273; monition 

addressed to the registrar to exhibit records, &c. 275. 
Release of a party imprisoned for contumacy, 145 ; the form of the oath to be 

previously taken, ibid. ; the warrant, ibid. 
Rcmissory letters, what they are, 38 ; a cause appealed before a definitive sentence, 

if sent back to the appellate court, proceeds as if no appeal had taken place, 39. 
Rendering accounts, by executors and administrators into the Prerogative Court, 

55. 
Renewal of a commission for tlie examination of witnesses when granted, 247 ; 

renewal of a decree for costs when and how applied for, 81^ 
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Rent of land in tfrear, eonstitntes ham miabUiaf 50, note (1). 

Rentraciation of a tenn probatory, by whom and why, 202. 

Repetition of libel, what it is, 175. 

Replioation, a plea in an ecclesiaatical suit, 67, note (1). 

Reprobation of witnesses : in what caaes allowed, and under what restrictionsy 259 ; 
bow often it may be repeated, 261. 

Raqniaition, how it is directed by one judge to another, for the examination of 
witnesses who live out of the jurisdiction of the first judge, 209, note (1). 

Restitution, of a term probatory after lapse, 202, note (3). 

Retarded process, its effect in allegations of insufficiency of property, 66 ; upon 
whom the expences of a retarded process fell, 204, 205 ; caution to defendants^ 
ibid. ; caution to plaintiffi, ibid. ; mode of petitioning to ha?e the expences of a 
retarded process allowed, 286 ; the judge's decree, 287* 

ReTiew, court of, in cases of appeal, S. 

IWvooatkm of administrations, m what cases allowed by the Prerogative Court, 57 ; 
levocation of a proxy, how effected, 32, note (2); revocation of a Judicial confes- 
sion, by whom and why, 194. 

Roman year, a description of it. Appendix, No. IV. 

Royal peculiars, possesaed of exempt jurisdiction, 53. 



8. 

Scrutiny of deeds, by commissionem, 275; form of proceeding on a scrutiny, ^6: ' 

Seal, how attached to instruments, 268 ; when a seal is called authentic, ibid. . [ 

Seaivh for instruments and paper writings, how conducted, 273 — ^280. 

Seats in church, how appropnated to individuals, 50; perturbation of sittings, liow 
tried, ibid. ; suits respecting seats are plenary, 60. 

Sentence in an ecclesiastical cause, what it is, 301 ; how many kinds of seni^pces 
' iih\ert are^ 902 ; interlocutory decree, having the force of a definitive sentence, 
ibidt ; the form of pronouncing sentence, in pain of the contumacious absence' of 
the principal party, or his proctor, 304 ; assignation to hear sentence in presence 
of the party or his proctor, 307 ; sentence, wnen the party is dead, 308 ; whiit the 
parties present are required to say and do when sentence is pronounced^ 309, 
310; appeal from a sentence, ibid.; nullity of sentence, 311, 312; execution of 
sentence, 313 ; value ascertained of the matters abjudicated before the execution 
of tiie sentence, 318. 

Sequestration of a female in a matrimonial cause, when allowed, 186. 

Significatory letters for the apprehension of an excommunicated person, 135. 211 ; 
these letters cannot issue from an inferior court, 135, note (3). 

Simony, in obtaining an ecclesiastical benefice, how punished, 44; these causes. are 
plenary, 59. 

Society m advocates in Doctors' Commons, how and when formed, Introduction, iL 

Speeiai court days, what, and when held. Appendix, No. VII. ; special projcy, what 
it is, 31. 190,191. 

Spoliation of the fruits of a living, when two clergymen are presented by the same 
patron, 48. 

St^, the meaning of the word in the ecclesiastical courts, 5 ; difference between 
the words style and custom, 6. 

Subornation of witnes^s, how pleaded, 260. 

Substantial parts of a libel, whether in a criminal or civil suit, 162. 

Substitution, several kinds of it, 35, note (3) ; substitution of a proctor to conduct 
the examination of witnesses under a commission, 234, 235. 

Subtraction of legacies, when left for pious uses, how punished, 45; subtraction of 
procurations, 46 ; subtraction of synodals, ibid. ; subtraction of annual pensions, 
due to a religious foundation, from any other similar establishment, ibid. ; sub* 
traction of ecclesiastical fees, 48 ; subtraction of mortuaries, ibid. ; subtraction of 
personal tithes, 49 ; subtriaction of divine rites, from an ancient chapel, 50 ; sub- 
traction of dowry, 51 ; causes of subtraction of procurations and annual pensions 
are plenary, 59 ; subtraction or alteration of a libel, when allowed, 163. 

Sufficiency, plea of, when it may be given into court, 64 ; mode of alluring and 
|»nmnff sufficiency of property, 65. 

Stots in Sie ecclesiastical court are of various kinds, 41 ; plenary or summary, ibid. ; 
general, universal, or singular, 161* 
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Summary and synopsis of judicial proceedings in the eoclesiastioal oourts, Appendia^ 
Nos. II. and III. ; summary suits, what they are»(M>; summary mode of prooeedin|r 
in the Prerogative Court, 55 ; how, if parties proceed summarily in a^ plenary 
suit, the proceedings are void, 59 ; but m a summary cause the proceedings may 
be plenary, and yet valid, ibid. ; proceedings by the mere office of the judge are 
summary, 116, 116. 

Supper-room of the college of advocates used as a court-room, IntroductioDy Chi^ 
1. and II. 

Suppletory oath, what it is, 282. 284. 

Supreme ecclesiastical courts, what they are, 2. 

Surrogates, their qualiiication for office, 19. 

Suspension, the sentence of, how passed against a clergyman, for refusing to read 
the denunciatory letter of excommunication, 127* 

Syndick, the origin of the word, 95, note (2) ; how he is appointed to appear in 
ecclesiastical courts for deans and chapters, colleges, corporations, &c. 80, nott, 
94; how a proctor mav be appointed syndick, 95; the form o^ a syndii^'s 
answers to a libel, 190, 191. 

Synodals, subtraction of, 46. 

Synopsis of the practice of the ecclesiastical courts, Appendix, No* IL 
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Tabards, a part of the proctor's dress in the Arches Court, Introduetion, xvi. 

Tabellio, one of the names of a notary, 27* 

Taxation of costs, how regulated by the ecclesiastical court in cases of absdutioD 
from excommunication, 143. 145; the amount of costs, when the plaintiff £eu1s to 
proceed, and give in his libel, 152, 156 ; taxation of the travellmg expences of 
witnesses, 212 ; taxation, or settlement of the value of matters decreed in jan*^ 
tence, 318; of the costs of suit, 320, note (1) ; tune allowed for the payment of 
taxed costs, 321 . 

Terms in the ecclesiastical courts, their number and length. Appendix, Nos. V., VI., 
VII., VIIL ; term probatory, what it is, 200, and Appendix, No. IIL ; ibid, tenn 
to prove a libel, 176; how the term probatory is common to both parties, 200. 
202 ; how it may be renounced by the party who obtained it, 203 ; and ulterior 
proceedings prayed for, ibid. ; the adverse party may accept the term probatory, 
ibid. ; expences of the retarded process, by whom defrayed, 204 ; progress of the 
term probatory, how delayed by the adverse party, ibid. ; cannot be renounced to 
the prejudice of a party absent in pain of contumacy, 202, note (4) ; restitution 
of the term ptobatory, 205, 206 ; term to examine witnesses must not be su&red 
to expire before the return of the commission, 110; term for answering a libel, 
when it commences, 176 ; term peremptory, what it is, 202, note (3) ; tetm ■ to 
propound all acts, what it is, 291; delay avoided therebv, 288; term to hear. 
sentence on the first assignation, in a summary suit, 290; ibid, in a jpUntuy 
suit, 292. 

Testamentary causes are plenary, 59 ; unless in the Prerogative Court, ibid. ; kiow 
in testamentary causes a third party may intervene, 73; under what circum- 
stances witnesses may be introduced after publication, to corroborate formec 
witnesses, 220 ; hindrances to such admissions, 221. 

Third party, how he may intervene in causes of matrimoxiy, of benefices, of 
testaments, of administrations, and of rash administrations, 70. 

Tithe of profits, 49; of wages, ibid. ; how in the latter case a prohibition lies, ibid> s 
how in suits for personal tithes the defendant cannot be called upon for his 
personal answer, ibid. ; subtraction of tithes due from one parish to another, or 
from one rector or vicar to another, ibid. ; the value of tithes sued for when it 
must be proved, before a sentence relative to them can be put in force, 318. 

Trinity term, when it opens and closes, 10. 



U. 

Unmarried man, having a dowry promised him by the father of an unmarried 
female, on the condition of taking her to wifo, how he may have his remedy, i£ 
the dowry is withheld, 51. 
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Usury, under what circumstances it is punished by the ecclesiastical law, 44 ; when 
a prohibition lies» ibid. ; causes of usury are plenary, 69. 



V. 

Value of any matter adjudicated, must be determined before the execution of a 
sentence, 318. 

Vicar-general of the Archbishop of Canterbury, how he has all and all manner of 
jurisdiction, spiritual and ecclesiastical, over every diocese within the province 
of Canterbury during a vacancy, excepting the dioceses of London, Lincoln, 
Salisbury, and Worcester, 54 ; how he may institute to livings, ibid. ; how vicars- 
general are distinguished from chancellors, and principal officials, 16. 

Visitation of a diocese during the vacancy of a bishop's see, to whom it belongrg, 54« 

Voluntary jurisdiction of the Archbishop of Canterbury's chancellor, Introduction, 
XX. ; Yoluntary promotion of the office of the judge, 60. 



W. 

Ways and means, a form of citing parties into court, 96 ; mode of executing this 
citation, 98 ; witnesses who conceal themselves, cited by this process, 209 ; how 
such citation is executed, by affixing the decree to the door of the parish church, 
or the door of the dwelling-house of the party cited, 210, note (5). 

Wills, how they are proved in the Prerogative Court, 55; the probation of wills, 
the api^bation of wills, the insinuation of wills, what the terms mean, ibid/, 
notes ; . the probate of wills, when there are bona notabiUa, 56 ; wills proved by 
witnesses, 57 ; the ret'ocation of wills, ibid. ; period beyond which a wul proved 
in common form cannot be set aside, 58. 

Witnesses to prove a will, when necessary, 58 ; the production of witnesses required 
to give evidence, must be pending the term probatory, 207 ; witnesses are to 
have their expences paid, ibid. ; how the judge taxes the said expences, in case 
of any dispute between the parties, 213 ; petition of the proctor, when some 
witnesses appear, and others remain concealed, 209 ; the mode of proceeding 
against witnesses who do not appear, 210, 211 ; how the production of witnesses 
rescinds the term probatory, ibid. ; witnesses must be absolved, after excommu- 
nication, before they can appear and give evidence, 212, note (4) ; form of the 
witnesses' oath, and the protest of the adverse party, 214 ; after the lapse of the 
term probatory, neither a compulsory nor a commission can be granted, ibid. ; 
except in privileged cases, 215 ; witnesses only heard of, after publication, may 
be produced at any time before the conclusion of die cause, 218 ; form of the pro- 
duction, ibid. ; form of the protest, ibid.; if the first witnesses are confuted, so 
that two agreeing witnesses do not remain, other witnesses may be introduced, 
after publication, 220 ; the reason, ibid ; what causes prevent the production of 
witnesses after publication, 221 ; examination of witnesses upon interrogatories, 
222 ; by the registrar, 225 ; by commissioners, 228 ; witnesses cannot be com- 
pelled to appear out of their own province, 248 ; nor before any but their own 
judge, ibid. ; commission for their examination, 250 ; publication of the deposi- 
tions of witnesses, 251 ; protest of the adverse party, 252 ; his counter allegation, 
ibid. ; exceptions against witnesses, after the publication of the depositions, 254 ; 
twofold, 255 ; corroboration of witnesses, 258 ; reprobation of witnesses, 259. 261 ; 
allegation of perjury and bribery, ibid. ; how often exceptions against, and corro- 
borations of, witnesses, may be repeated, 262 ; neither a stranger, nor one who 
cannot pay costs, is allowed to except against witnesses, 263. 



THE END. 
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